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NUCLEAR PROGRANIME

DETERMINATION UNDER SEGTION 34(1) OF THE ELEGTRIGITY REGULATION ACT 4 OF
2006

PART A

The Ministar of Energy ('the Minister"), in consultation with the Nationa! Energy Regulator of South
Africa (“NERSA”), acting under section 34(1) of the Electricity Regulailon Act 4 of 2006 (as
amended) (the “ERA’) has determined as follows:

1. that energy generation capacity needs to be procured to coniribute towards enargy securily
and to facilitate achievement of the greenhouse gas emission targets for the Republic of
South Africa, accordingly, 9 600 megawatts (MW) should be procured to be generated from
nuclear energy (‘nuclear programme”), which is in accordance with the capacity aliocated
under the Integrated Resource Plan for Electricity 2010-2030 (publishod as GN 400 of 06
May 2011 in Govemment Gazeite No. 34263) ("IRP 2010-2030" or as updated} [our

inserfion};
2. electricity produced from the new generation capacity ("the slectricity”), shall be procured

through tendering procedures which are fair, equitable, transparent, competitive and cost-

effactlve;

3, the nuctear programme shall target connection to the Grid as outlined in the IRP2010-2030
(or as updated), taking Into account all relevant factors including the time requlred for

procurement;

4, the electriclty may only be sold to the antily designated as the buyer In paragraph 7 below,
and only in accordance wilh the power purchase agreements and other project agreements
to be concluded in'the course of the procurement programmaes,

the procurement agency In respect of the nuclear programme wilf be the Department of

<

Energy;

8. the role of the procurement agency will be to conduct the procurement process, including
preparing any requests for qualification, requests for proposals and/or all related and
associafed documentation, negotiating the power purchase agreements, facilitating the
conclusion of the other project agreements, and facilitating the satisfaction of any
sonditions procedent to financial close which are within its control;

7. the eleciricity must be purchased by Eskom Holdings SOC Limited or by any successor
entity to be designated by the Minister of Energy, as buyer (off-taker); and



8, the electricity must be purchased {rom the spectal purpose vehicle(s) set up for the purpose

of developing the nuclear programme.

“Concurrence lo this Determination given
by the National Energy Regulator of South
Africa on the below mentioned dale:,
SIGNATURE: Q\ &<
Vs CECILIAKHUZWAYO L )
CHAIRPERSON: NERSA

DATE: r{\\(z,\' )

Determination made by the Minister of
Energy on the below mentioned date:

DICOBE BEN MARTINS, MP
MINISTER: ENERGY

DATE: [ (] . 20(
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GovERNMENT NOTICES ® GOEWERMENTSKENNISGEWINGS

NO. 1268

DEPARTMENT OF ENERGY

21 DECEMBER 2015

NUCLEAR PROGRAMME

DETERMINATION UNDER SECTION 34(1) OF THE ELECTRICITY REGULATION ACT 4 OF

2006

PART A

The Minister of Energy ("the Minister"), in consuitation with the National Energy Regulator of South
Africa ("NERSA"), acting under section 34(1) of the Electrcity Regulation Act 4 of 2006 (es
amended) {the “ERA"} has determined as follows:

o

that energy generation capacity needs to be procured to confribute towards energy security
and to faciltate achievement of the greenhouse gas emission targets for the Repubiic of
South Africa, accordingly, 9 600 megawatts (MW) should be procured to be generated from

nuclear energy (“nuclear programme’), which is in accordance with th.e capacity allocated

under the Integratad Resource Plan for Electricity 2010-2030 (published as GN 400 of 08
May 2011 in Governmment Gazeite No. 34263} {("IRP 2010-2030" or as updated} [our

insertion];

electricity produced from the new generation capacity ("the electricity"), shall be procured
through tendering procedures which are fair, equitable, transparent, competitive and cost-
effective;

the nuclear programme shall target connection to the Grid as outlined in the [(RP2010-2030
(or as updated), taking into account ali relevant factors inciuding the time required for

procurementt;

the electricity may only be sold to the entity designated as the buyer in paragraph 7 below,
and only in accordance with the power purchase agreements and other project agreements
to be concluded in'the course of the procurement programmes;

the procurement agency in respect of the nuclear programme will be the Department of

Energy;

This gazelte is also available free online at www.gpwonline.co.za
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the role of the procurement agency will be to conduct the procurement process, including
preparing any requests for qualification, requests for proposals andfor all related and
associated documentation, nagotiating the power purchase agreements, facilitating the
conclusion of the other project agreements, and facilifating the satiafaction of any
conditions precedent to financial close which are within its contred;

the electricity must be purchased by Eskom Holdings SOC Limited or by any successor
entity to be designated by the Minister of Energy, as buyer (off-taker); and

the elfectricity must be purchased from the special purpose vehicle(s) set up for the purpose
of developing the nuclear programme.

Concurrence to this Determination given Determination made by the Minister of
by the Nalional Energy Regufator of South Energy on thae bofow mentioned date:
Africa on the below mentioped dates,

Y

{

SIGNATURE: . SIGNATURE: ,
WS CECILIA KHUZWAYO (\_) DIKOBE BEN MARTINS, MP
CHAIRPERSON: NERSA MINISTER: ENERGY
DATE: (| (o] s (P DATE: [|. (] . 20(Z

1 ¥

This gazette is also avaitable freg online at www.gpwonline.co.za
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SUMMARY

SUBJECT: DETERMINATION IN RESPECT OF THE NUCLEAR PROGRAMME

BASIC ISSUES INVOLVED

1. The Integrated Rescurce Plan contemplates the introduction of approximately 9600MW of
nuclear energy by 2030, The process can only continue once the Minister of Energy a has
made a determination under section 34 of the Electricity Reguiation Act , in consultation

with Nersa.

2. This submission serves to request the approval of the Minister to consult with NERSA by
signing the letter seeking their consideration and concurrence fo the atiached

Determination,

RECOMMENDATION

It is recommended that the Minister:
1.1 approves the s34 determination in Annexure A for promulgation in the government

gazette, so that the Nuclear Procurement process can be launched: and

1.2 signs the attached letter to Nersa seeking their concurrence.
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MINISTER

DEPUTY MINISTER

SUBJECT: DETERMINATION IN RESPECT OF THE NUCLEAR PROGRAMME

2.

3.1

3.2

3.3

3.4

PURPOSE

To request the Minister to approve the attached determination regarding the Nucisar
Progtamme in terms of s34 of the Electricity Regulation Act and to seek the concutrence
of NERSA as required under the Electricity Regulation Act.

BACKGROUND AND MOTIVATION

The Department of Energy ("DoE") intends to prepare documentation for the
procurement of approximately 9600MW of power from nuclear energy, which is in
accordance with the capacity allocated under the Integrated Resource Plan for
Electricity 2010-2030 (published as GN 400 of 06 May 2011 in Government Gazette No.
34263) ("IRP 2010-2030").

Electricity produced from the new generation capacity (“the electricity”), shall be
procured through tendering procedures which are fair, equitable, transparent,

competitive and cost-effective, as prescrived under the Electricity Regulation Act.

The nuclear programme shall target connection to the Grid as outlined in the IRP2010-
2030 (or as updated), taking into account all relevant factors including the time required
for procurement.

The procurement process will be launched once the Minister has made a determination
in terms of s34 of the Electricity Regulation Act. The proposed determination is included
as Annexure A.

JRPAN
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COMMUNICATION WITH OTHER DEPARTMENTS/ORGANISATIONS

National Nuclear Energy Executive Coordination Committee including National Treasury,
Department of Public Enterprises, and Nersa

FINANCIAL IMPLICATIONS

None

STAFFING IMPLICATIONS

None

s



7. RECOMMENDATION

itis recommended that the Minister:

7.1 approves the s34 determination in Annexure A for promulgation in the government

i

2 S

gazette, so that the Nuclear Procurement process can be launched; and

7.2 signs the attached letter to Nersa seeking their concurrence.

Recommendation Supported

MS B THOMPSON, NP
DEPUTY MINISTER: ENERGY

DATE:

Recommended Not Supported

MS B THOMPSOWN, MP
DEPUTY MINISTER: ENERGY

Recommendation 7....Approved

DIKOBE BEN MARTINS, MP

MINISTER: ENERGY

DATE: {i 1 2015
Comments/amendments v vomcmmccnnee

Recommendation 7..... Not Approved

DIKOBE BEN MARTINS, MP
MINISTER: ENERGY
DATE:

Comments/amendmenig-----~m--c-memnemaaue

/7
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7. RECOMMWENDATION

it is recommended that the Minister;
7.1 approves the s34 determination in Annexure A for promulgation in the government

gazette, so that the Nuclear Procurement process can be launched; and

7.2 signs the attached letter to Nersa seeking their concurrence.

Recommended

'\/// 50’/ by o

"

MS N MAGUBANE
IRECTOR-GENERAL: ENERGY
w1 5]

ZIZAMELE MBAMBO
DDG: NUCLEAR ENEFRGY
DATE:

OMP} APHANE
DDG: PQL}C}’ AND PLANNING

DATE: 4/ :‘:[.-’ ol

{ 2. &
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NUCLEAR PROGRAMME

DETERMINATION UNDER SECTION 34{1) OF THE ELECTRICITY REGULATION ACT 4 OF

2006

PART A

The Minister of Energy {"the Minister"), in consultation with the National Energy Regulator of South
Africa ("NERSA"), acting under section 34{1) of the Electricity Regulation Act 4 of 2006 (as
amended) {the "ERA") has determined as follows:

that energy generation capacity needs to be procured to contribute towards energy security
and to faciiitate achievement of the greenhouse gas emission targets for the Republic of
South Africa, accordingly, 9 600 megawatts {(MW) should be procured o be generated from
nuclear energy (‘nuclear programme”), which is in accordance with the capacity allocated
under the Integrated Resource Plan for Electricity 2010-2030 (published as GN 400 of 08
May 2011 in Government Gazetta No. 34263) {"IRP 2010-2030";
electricity produced from the new generation capacity(“the electricity”), shall be procured
through tendering procedures which are fair, equitable, transparent, competitive and cost-
effective;

the nuclear programime shall {arget connection to the Grid as outlined in the IRP2010-2030
(or as updated), taking into account all relevant factors including the time required for
procurement;

the electricity may only be sold lo the entity designated as the buyer in paragraph 7 below,
and only in accordance with the power purchase agreements and other project agreements
to be concluded in the course of the procurernent programmes;

the procurement agency in respect of the nuclear programme will be the Department of
Energy;

the role of the procurement agency will be to conduct the procurernent process, including
preparing any requests for qualification, requests for proposals andlor all related and
associated documentation, negotiating the power purchase agreements, facilitating the
conclusion of the other project agreements, and facilitating the satisfaction of any
conditions precedent lo financial close which are within its control;

the electricity must be purchased by Eskom Holdings SOC Limited or by any successor
entity to be designated by the Minister of Energy, as buyer (off-taker); and

A
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the electricity must be purchased from the spacial purpose vehicle(s) set up for the purpose
of developing the nuclear programme,
FCBHEurrenEﬁémtﬁ}'é_@é}ﬁﬁﬁ‘%h— given [ Determination made by fhe Minister of

by the National Energy Regulator of South Energy on the below mentioned date:
Alfrica on the below mentioned dato:

SIGNATURE: SIGNATURE;

MS CECILIA KHUZWAYO DIKOBE BEN MARTINS, MP
CHAIRPERSON: NERSA MINISTER: ENERGY

DATE: DATE:
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MINISTER
. ENERGY
REFUBLIC OF SOUTH AFRICA

Privata fiwp %93, Prolada D001, 7th Floor 192 Vsag!—e S, Tl Vissgha & Pas Krger Biresi Pre[nda o1 Tel: {427 92} 406 76%2, Facc (¥77.12) 323 £845
Prrvls Bag X914, Coba Tean, 8000, Patlerastory Bubaing ith I’ooq €20 Piin Shedl, Cent Town Tce {#27:01) 447 £423, Fn,L (127 21)40k 5980

Mis Cecilia Khuzwaya

Chaltperson |

National Energy Regulator of South Africa
Kulawula House

528 Vermeulen Street

Arcadia

SECT!ON 34 DETERM!MAT!ON NUCLEAR PROCUREMENT PROGRAME?E

Dear Ms Khuzwayo

The purpose of this latter is to request confirmation of Netsa's concurrerice m the proposed :
detaintination (“Determmataon ) In tefmis of Seation 34 of the Elactricity Regulation Act 2006 g
('ERA"). A copy-of the: deterrination i is atlached, 5

I hersby request that you confirm NERSA's concyrrence with the terms of the Detérmination
by responding to this letter and attaching a cerfified copy of the applicable NERSA decision.

If you have any queries or concems regarding the contents of the Deteimmatfon or the
process of finalisation thereot, please do not hesﬂate to contact Ompi Aphana on 012 406
7680 6t Emarl oImpi, anhane@enemv q0v Za, to d;scuss same.

Sinc_e_rely

bmoss BEN MARTINS, MP
MINISTER: EMERGY
DATE: i]. ]| #C1 =
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' Kotavala Hopse | POBox40343  Tel $27(0)12 404 460D
526 Madiba Sirest Arcadia 0007 Fax +27{0412 404 4700
Areadia 0083 Pretoria Emall, Info@@norsa org.za

NATIOHAL EREROY  REGULATOR oF S0UTH ‘“’R""" Praioria, SOUTH AFHICA  SOUTHAFRICA  www.nerss,org.za

Enquiries. 35 P Balenl {nds Nzimarids}
Tol, (042) 404 4800
Fax, {012} 401 4881

Wr Dikobé Ben Marting, MP

Minister of Energy
Department of Energy
Private Bag X19 -
Arcadia ' SRR or ENERSY )
0607 P;j;w.m& BAG g'w
. 06 JAN 2014
: ARCADIA. 007
By Hand : [ _BERT:OF ENRAGY :
Hénourable Minister

Section 34(1) of the Electricity Rogulation Act 4 of 2008 Determination - Nuclear
Procurement Frogtamme

Your latter dated 11 Nove‘mber'zom has reference.

The }:nergy Regulator, al its meeting held on 26 November 2013, rasolved to coneur with the
Minisler of Energy as follows:

1. !hai energy generation capacily needs fo be procured fo. conmbuta rowam’s ehergy
secunify .and- fo facilitate achisvement of the greenhouse gas’ einission targets for the :
Republic of. South Africa, accordmgfy, 9.600 megawalts (MW should he progured to be
ganerated from nuclear energy (" nliclear progiamme®), which is in accordance with the :
capacity aflocated under the !ntegrated Resourceé Plan for Elsctricity 2010-2030
(puhlished as GN 400 of 06 May 2011 in Government Gazelto No, 34263) ("!RP 2010
2030"or as upda&ed)[our insettion];

2, electricity produced from the new generation capacily(“the electricity”}, shall be.
proctred through tendering procedures which are fair, equifable, [ransparent,
compelitive and cost-offactive;

nguluiar Meaboras Ma G KhUzwiayo {GhEiparson) Mr 8 Lese;ana {Doputy Cha,—pamn} “ida P Balint {nds Nalmande) (Ch of Pxecuive Oﬂie-ad :
144 T-Bukdla *Or.RD Cromplon Mr 0 Komang M XR JMbircgnys Ms GN Winiwinplon Banda i
S dhme Reguixior Hambats

NERSA 4 & Reguiaiony huthotty s3idhdstsd = lermns ol the Nebone Energr Raglialor Mt-‘mﬂl (el Ho 40 o1 70b4)
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3, - the nuglear programme shall target connection to the Grid as oullined in the IRP20'10-
2030 (or as updated), taking info account all refevant factors including the fime required
for procurement;

4. the -efectricity may only be sold fo fhe entily designafed as the buyer in paragraph 7
helow, and only in accordance with fhe power plirchase agréements and other proJ'eof
agreements to be cancfuded in the course of the procurement programimes; :

6  the procuremenf jagency in respact of the nuclear programiie will be the Department of
- Enemgy; ' § ‘ :

6. the role of the procurér'n'enf" agency will be fo conduct fhe procuremerit proGess,
including preparing any. requests for qualiﬁcairon requests: for proposails andsor alf
related .and associated documenrahon negohaﬁng the power purchese. agrsemenfs
faczhfaimg ihe. conglusion of the offier. pro_:ect agreaments and facrhta{fng the
satisfaction of any coniditions precedent to finanicial close which are within its control;

7. the efectricity myst be purchased by Eskom Holdings SOC Limited or by any successor
enmy fo be deslignated by the Minister of Energy, as buyer (off-taker); and

B, the eleclricity must be purchased from the special purpose veh:c!e(s) sel up for the
purpose of deve!opmg the nucléar pmg!amme

A cemf'ed copy of the. NERSA dacision on: fhe Nuclear F’rocurement Programme is altached
{see Appendix A). -

Yours Sincerely,

Mg Cecilla Khuzgayo.
Chafiperson: EJ!R:_S\A
Date ﬁ_)\o\ 11\‘)\3 ia

Co: Ms N Magubane Director General
Ms T Zungu Chief Operating Officer

Goricirence on Nuglear Procurament Programme 2013. Detémination under Section 34(1} of the Eleclricity Regulation. Act 4
of2083

;e
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B G g 5 ¥ Appendix A

NATiohAL ENMEAROY AECULATON OF BOUIH Al’-ﬂlct\

EXTRACT OF THE M!NUTES OF THE ENERGY: REGULATOR MEETING NO. 98
OF 26 NOVEMBER 2013 HELD AT KULAWULA HOUSE,
526 MADIBA STREET AF{CADIA PRETORIA

1 Welcome .

Mr Lesejane chaired the: meetmg in terms of clause 6,2 of the NERSA- meeting rules
and prooedures He declared the meeting open at.09:00 and welcomed gll present,

1

144

14.2

1.3

11.4

A{tendian_ce'Registgr‘ _

Members
Mr J Lesejane
Mr T Bukula
DrR Crompton
Ms K Mthimunye

“Ms G Whitlingfon Banda.  Part:time Regulator Member (Teleconference)

ﬂ. pologies
Mrs C Khuzwayo

Ms P.Baléni (née Nzimande) (Full-time Regulator Membar—~ CEQ) — RERA

fr O Komane

Meinbers of the public

MrV Gishs

Managgment
 Ms K Brits

Mr B Ghotos

Mi G Geidard

Mr D Seemsia

Mr A Lees-Rolfs

Mr.Z Lombaard.

Acting Chief Financial Officer

t_TE'm 1

Parftime Regulator Member - Deputy Chairperson
Fyli-time Regulator Member

Full-time Regulator Metnber

Part-ime Regulator Membar (Teleconferance)

(Part-time Regulator Merber ~ Chairperson) <
Privata business

cohference
Part:time Regulator Member - Private business

Eskom

Regulator Secratary

Regulator Legal Coﬁun'sel

Regulator S'paciaﬁs't: Flectricily Regulation
HOD: Elsctricity Licensing and compliance
EM: Petrolsum Pipelines Regulation

Page{ of §
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Ms NMaseti  EM: Piped-Gas Regulation:

Mr D Mashiane Acling HOD: Legal Advisory Sefvices

Mf_P N Chief Human Capital Oficer

Ms T Jamba HOD: IRM

Mr i Nyoni  Distribution Erigineer

Mr § Molepo Senior Engineer; Electricity Infrastructure Planning

Ms E Makhuvha Acting Senior Manager: Regulatory Analysis and Research
Mr K Pillay - Advissr: Petroleum Pipsfines Regulation

1.1.5 Recording Secretary .
Ms'F Noube. - Sanior Committee Socretary

.2 -~ Officlal Notices/Personalia _ _ .
s Brits _fnfohhéd tﬁé _Ene_rgy Regufator that the Regulator ﬂ'SuppDrt Unlt was in |
receipt of commuiriication’ from the Deparment of Energy. Informing the Energy
Regulator-that the-term of the parldime R’_e:gutatbr Mé*rﬁb’r-ir:s_-whigh}was due to end-
on 3 Deceniber 2013 had b'een,ex{é_n‘dé'd:for three months to 31 Mareh 2014.

'YEM 2

2 . Adoption of Agenda
The agenda was adopted subject {o'the withdrawal of agenda item 5.3 (approval of
the revigwed methodology qu detéfrnining the national frée basic electricity (NFBE)
tate for the compensation of Eskem by Logal Authorifies. :

TENMD

3 Declaration,of Interests
According to the declaration of inferest forms circulated to all present-at the meeting
there were rio interests dectared regarding tiie agenda items.

_ACTION

Extract NERSA Minutes No 96 of 28 November 2013

Page 2 of &
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ITEM §

Report from tiie Chalrperson of the Electricity Subcommittes (ELS)
‘Mr Bukula tablod lia report of the Elsciriolty Suboommifiee as indicated betow.

5.2 Goncurrence with the Minister df"Enemv:'_new _q.e'nerati'dn: eapacley

determmairon on the nuc!ear prr;qgg;nme

'Mr Bukula tabled the report on lhe Concuirence with tha Mrnisrer of Energy on tha
new generation capacity detr_annmafron on ths nuclear _prog_rar_nme,

In considering the report, ya‘ri'd,usl qusries were raised By"Mjernbers: to which Mr
Bukula responded as follows;

a. Overstated Forecasis

in October 2012 the Energy Reguiator approved a determinatron from the
M;mster for renewable.energy.: Stated in the. document was the fact that: all

the; forecasts ware overstated, The Energy Regulator approved desprte

having rioted” this, bacause the televant sechon requrring CONCUrEnce. is
section 34 which has specrfrc regard to su<:h matiers as the new. ganeration
capac{ty, who the suppliers wilt be andthe typesof energy sources efe:

. Qutdated Intearated resotircé plah (IRP) .
The: matier of lha 1RP betng outdaied stood true. when’ the preons decision -
was taken (27 Seprembsr 2012), NERSA amongst other things needs fo be

consrsteht as the Regutator

rThe Mlnrster “has howmrer glfice infbrmed NERSA in a ietter dated

22 November 3013 that an updaied IRP has :been publlshed on lhe

" Department of Energyfs websits for comment, NERSA wilf be commenting

on the updated IRP,

. Reasons for- mdkinq the decrsron on the nuclear programme in: 2013

The anaiysrs mdlcatea thet the nudear power generalron capacrty
al[ocatrons inthe: determination are in fine with the IRP 20102030,

=3 Le\rahsed.costs pfreiect_ricﬁy :
With regard {o the cosfs on the nuclear programme being doubls, the |

Energy Regulator noted the same issue in.the previous determination on f}

(0.5

_ACTION__

Extract NERSA Minutes No 96 of 268 Novembér 2013

Paga 3 of §
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ACTION:

. renewab[e energy However, zt shou!d be noted that ihese 1ssues have

been raisod with the Minlster.
&. Mid merit gas fired power- Instead of nuctear power

The projected- averaga growlt over 2 10 year penod of the. Couniry has
been 3.5% arid it is expected that this trend will continue. The argument for |
the use of mid merit gas fired power may hold true In two years But: may not
neceSsartly do so in 15 years time in which case thé Country must be
prepared for {hg pro_cu,rementr of nuclear power with due cognisance taken
of the lead tinies féquimd_fti’r it§ procurament. '

Resolution:

Having duly ¢onsldefed the request for the concurrance w;th the Minlster of: Enerqy
on. the -determination for hew generatuon capacity oy the nucisar programme, the
Energy Regulator concurred tin terms of sechon 34(1)(3) of the EEactnctly _

Regulation Act 4 of 2008 ("ERA™) a5 stated in the Minister's letter as follaws: '

. that energy- generalion capac:fy needs tobe procured (o contribute towards
affergy’ secunfy ard fo fac:!n‘afe achfevement of the. gresnlioyse gas emission |
rargers for the Repuhiic of South Africa; “accardingly, 9_600 megawatts (MW)
shouild-be. procured ta be generaled from nuclear eriergy (nuclear pr,og(a‘rﬁrﬂe,l,
which is In accordantce with the capacily aflocated under the integrated resource
plan for slectrcity 2010 ~ 2030 (published as GN- 400 of 6 May 2011 in
Government gazetle. No. 34263) '("JRP 2010-2030" or as update d__)'{our'i_nserticm};
elactilsity produced from the hew generation capacity (“the electricity)stiall be
procured through fefidering processes which are folr, equitable, transparent,
competitive and cost-effective;

. the nuclear programrie shall target. ednnegtion to the Grd as oultined in the |
IRP2010 -2030 (ar.as- upda!ed), takmg o account al( refevant factors mciudmg
the time requ:red forprocurement : ‘

. the slectricity may only. he:sold: o the entfty designated as the buyer in paragraph
7 bislow, and only in accordancé with the power purchase agreéments and other
project agreements lo be qohcluded in the course of the procurement .
programings;
the procgrement agency in réspect of the nuclear programme  Wwill be‘lhe
Deparimant of Energy;

the rofe of ‘the_prdcu'reme'nt' agerncy will be to conduct the procurement process, (f _

including preparing any requests for quslification, requests for proposals and/or

S | S ' ‘Page £ of §
Exlract NERSA Minutes No 96 of 26 Novamber 2613



i Telnied and assooiated docimmentalion, negolialing the power purchase
agreements, faciitating the conclusion of the other project agresments, and
facilitating the: satlstaction of any conditions precedent fo financlal close which are

within its control;

 ihe sfeclricity must be purchased by Eskonm Holdings S8OC Limiled or by any
successor entity fo b designated by the Minister of. Energy, as buyer (off-taker);

and

. the eleclricity must be purchased from the special purpose vehicle(s) sef tp for

the puimose of devetoping the nuclear prograrmine,

RAFEYEU DAVID MASRIANE
Bfomey bt % High Coun of SouliiAlliea
Natlonal Energy Régultor of Soulh Alrica
Katmila Horse, 526 Varmauian Sreet
Afiadia Pretoria

. Cervlied a true capy
of the Criginal

20 Pioponbe 2612

IR

r &Y

0.7

. ACTION

Extract NERSA Minutes No 96 of 26 November 2013

Page 5 of &




[0&

NUCLEAR PROGRAMME

DETERMINATION UMDER BEGTION 34(1) OF THE ELECTRICITY REGULATION ACT 4 of
2006

PART A

The Minister of Energy ("the Micister™); in consuiiatton with the Nahonai Energy Reguiator of Souih
Africa (“NERSA”) ‘acting under seclion 34(1) of the Electricity Regulaﬂon Act-4 of 2006 (as
amended) {ihe "ERA™) has determined as follows:

1. ‘that enargy - gé&naration capacity needs to be procured to contribute towards energy gecutrity

and o faciliiaie achievemient of the graenhouse gas emlssion targets for the Republic of

South Afrlca accordingly, 8 600 megawatta (MW) shouild be procured to be generaled from

n.uc_!ear enargy (‘nuclear programme”}, which is in .ac;;ordance with the capacity aliocat_ad'

under:the Integrated Resource Plan for Electricity 2010-2030 (published a5 GN 400 of 06

May 2011 in G‘ovemmenf Gazetle No. 34263) ("iRF’ 2010-2030" or as updated) {our
msemon}

2 ,elecinmry produced from the: new. generahon capacity (“tha efectnc;ty"} shali be procured
through tendering procedures which are fair, equi!abiai transparent, campe!itlve and. cost-
effectiva;

3 the nuciear programme shali target connection to the Grid as outl:ned In the lRP2010-2030
{or as- updaigd), taking into account afl relevant factors mcludmg the: tmae required for
procurement ' .

4, the eleclrlc;ty may only. be sofd to. the entity designated as fhe buyer in paragraph 7 below,
and anly in accordance with the power purchase agreernents and othar project agreements
10 be concluded in the sotirse of the procurem.ent programmes;

5. “the procurement agericy in“respect of tha nucIear prograrnme whl be the Department of
Energy;
4. the rolé of the procu,rérne_ht agenoy will be to condict the procurement process; inclLiding

preparing eny requests for qualfi cation, requests for proposals andfor all related -and
associated documentation‘ negotiating the power purchase agreeménts, facxiutanng the
conclusron of the’ odher project agreements, and facmtatmg the Sattafactlon of any
candsimhs precedent to. ﬂnanc!af dlose which are within its control;

7. the. electricity must be purchased by Eskom Holdings. §OC Limited or by any successor
entity to be dasignated by the Minister of Energy, as buyer (off-taker); and

x

5
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8, the electricity must bie purchased from the special purpose vehicle(s) set up for the purpose

of develaping the Auiclear programime,

Concurence to this Deltermination giver| -

by the National Energy Regutator of South
Alricson the balow mentioned date;,

*

SIGNATURE: /"~ \
S CECILIA KHUZWAYO

| GHAIRPERSON: MERSA

“Delermination made by the Ministor of

Energy on the below mentioned date:

SIGNATURE: _«

| DIKOBE BEN MARTING, WP

MINISTER: ENERGY

O 17| (3] 1B

| DATE: [ ([ 201F
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ENERGY:
REPUBLEC OF SOUTH AFRICA
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MrZola Tsotsi
- Ghairperson of ihe Board of Drrectors
ESKOM - -
- PO Box 1091
Johannesburg
2000 -

Se'ettoni_?:_@}D’eierminaﬁon_—:Nju‘ctear-?Pre_c‘urem'eni Prograinme
Déar Mr Tsotsi

The National Nuclear Energy Executi\r’e Coordinati'n'g Committee (NNEECC)
has made decisions reiated to the nuclear expansron programme such as the
' desrgnatron of the department of Energy as the Proturing Agency and Eskorn
as the Owner~0perator In" order fo.- proceed with the procurement the.
Electricity Regu!atton Act No.4 of 2006 requrres that new generation capar:.rty
requirements be" determzned in coneu!teﬂon wrth the Natronai Energy
| Regulator ofSouth Afnca (NERSA) ERE T

Ploase find enclosed: the. Section 34 'D_ere'rmaha'tson on. the Nuclear
Procurement Programme as concurred to by NERSA.

Yo’er‘S Bincerely,

D!KOBE BEN MARTINS, Mp
?MNISTER OF ENERGY _

DAT}E:.,;;"'Q (TR F_r,J(’glw
R /
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' ENERGY . .
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Mr Malusi Gigaba

- Minister of Public Enterpr!ses R S I T N A
Privaté Bag x{62 e | e ;
Pretarla N _—

0001 o

Section 34 Determination ~ Nuclear Procurerent Programme
T TR S5 '

Dear Colleague

" The Natronai Nuclear Energy Executrve Coordmating Comm Itee (NNEECC)
has made deczsrons re{afed to the nuGlea I'_Je}cpar’rsson programme such as the )
destgnat on of the department of Energy as the Procuring Agency and Eskom_
as the Owher-operator in order 10 proceed with- the procurement, the .,
Electricity Regulation Act, No. 4 of 2006 requires that hew generatron capacity = " '
requirements bé determined in consultation wcth the Natronat Energy- A

_Regu ator ofSouth Afrrca (NERSA) o cenl _;';_., e

:Please finc enf,iosed the Section 34 Determination ont the Nuciear.
Procurement Programme as concurred 10 by NERSA,

Yours Sincereiy,

DIKOBE BEN MARTINS, MP
MINISTER OF ENERGY
DATE: 2%« O] ”‘fr?
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OFFICE OF THE PRESIDENT
KANTOOR VAN DIE PRESIDENT

575

PRESIDENTIAL ACT NO

In terms of Section 82 of the Constitution of the Republic
of South Africa, 1993 (Act No. 200 of 1993), I hereby
approve that the agreement regarding the Co-operation
between the Republic of South Africa and the United States
of America concerning the Peaceful Uses of Nuclear Energy,
the English text of which is attached hereto, be entered
into with the United States of America, and I furthermore
authorise the Minister of Mineral and Energy Affairs to take

the necessary steps in this regard.

Given under my Hand and the Seal of the Republic of South

Coape, [T
africa at Ceaps L9WNL .. on this ... 88 ...... day of
...%ﬁijQ%Q??J;,.‘One thousand Nine hundred and Ninety-five

R, B MANDELA

PRESIDENT

T 84, MBEK £ W, DE KLERK
EXECUTIVE EXECUTIVE
DEPUTY PRESIDENT DEPUTY PRESIDENT

wch
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PRESIDENT'S MINUTE NO. 2 %9

In terms of section 231 of the Constitution of the Republic of South Africa,
1996, | hereby approve that the aftached Agreement belween the
Government of the Republic of South Africa and the Government of the
Russian Federation on Strategic Partnership and Cooperation in the Fields of
Nuclear Power and Industry be entered into, and | hereby authorise the
Minister of Energy to sign the Agreement.

Given under my Hand and the Seal of the Republic of South Africa at
Wetorua_ on this @0 day of Deierwd. Two Thousand and Fourteen.

...............................

MINISTER OF THE CABINET
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PRESIDENT’S MINUTE NO. 383

In terms of section 231 of the Constitution of the Republic of South Africa, 1996, 1 hereby
approve that the attached Agreement on Peaceful Uses of Nuclear Energy between the
Republic South Africa and Republic of Korea be entered into, and | hereby authorise the

Minister of Energy to sign the agreement.

Given _under my Hand and the Seal of the Republic of South Africa at

- - — R -
r‘?E‘WFC”'”FHQH this ...~2... day of ........, (<=To8ER . Two thousand and
Ten.

(Lillora i

TER OF THE CABINET

4
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' PRESIDENT'S MINUTE NO, 2 6D

tn terms of section 231 of the Constifution of the Republic of South Africa,
1996, 1 hereby approve that the attached Agreement between the
Goverhment of  the Republ;c of - South Africa and the . Government: of the
People's Republic’ of China on Cooperation in tha Fte!d of Civil Nuciear-_
Energy Pro;ects be-entered into, and | hereby author{se the Minister of Energy
to 5|gn the Agreement

ven under my Hand and the Seal of the Republac of South Afrlce at
Cﬁfﬁ fﬁ‘”&“ onthis..85... day of .ﬁ?!ﬁ?ﬁ!ﬁﬁrwo Thousand end Fourteen.

MINISTER OF THE CABINET

MG



PIHISTER
ENERGY
REPUBLIC OF SOUTH AFRE' A

His Excellency, Mr J G Zuma

President of the Republic of South Africa
Private Bag X1000

FRETORIA
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Honourable Mr President

Explanatory Note for the Delays in Signing the Agreement between the
Government of the Republic of South Africa and the Governiment of the
Russian Federation on Strategic Paitnership and Cooperation in the Fields of

Nuclear Power and industry (Framework Agreemsnt)

Your Excellency, { write to inform you that the Framework Agreement between South

Africa and the Russian Federation (Parties) is now ready for signature. The

Framework Agreement was ready for signature in November 2013 during the time of
nty predecessor. However, prior to signature of the Framework Agreement, several
technical issues were identified. It was then decided to postpone the signing of the

Framework Agreement until such time when these technical challenges would be

resolved.

Mr President, | am taday happy to report that these technical issues have now been
resolved and therefore South Afiica and the Russian Federation are ready o sign

the Framework Agreement,




1.2

I that regard Mr President, | am sending this submission to request your approval,

by signature on the attached Minute, for me to sign the Framework Adgreement with
the Russian Federation on ihe margins of the 58™ JAEA General Conference in
Vienna. All preparations between the two couniries have been completed for the
signing and finalization of the road map during this bilateral meeting.

Yours respectfully

(MS) TiNA JOEMAT-PETTERSSON, Mp
MINISTER OF ENERGY

10 o g

Explanalory Note for the Delays in Signing the Agresme
Govatnment of the Russian Fedeeation on Strateg
(Framework Agreement)

ni behvween the Government of the Republic of South Aftica and the
ic Partnership and Ceoperation in the Fialds o Nuclear Powsr and Inguslry

/e g

J
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EXPLANATORY MEMORANDUM

The Government of the Republic of South Africa and the Government of the Russian Federation
(hereinafter referred Lo as the “Parties™ and separately as a “Party”) through this Apreement seek
to create a foundation for the strategic partnership and cooperation in the fields of nuclear power
and industry for peaceful uses only between the Parties, aimed at the suceessful implementation
of the national plan for the power sector development of the Republic of South Africa, based on
the principies of equality and mutual benefit. Cooperation within the framework of this
Agreement shall be implemented strictly in compliance with the Parties' respective national
legislations and with respect fo international treaties, to which the states of the Parties are

signatories.

The Parties shall create the conditions for the development of strategic coopsration and

partiership in areas defaifed in Article 3. The Parties collaborate in areas as outlined in Article 3

of this Agreement which are needed for the implementation of priority joint projects of
construction of two new NPP units with VVER reactors with the total capacity of up to 2,4 GW
at the site selected by the South Afriean Pariy (either Koeberg NPP, Thyspunt or Bantamsklip) in
the Republic of South Afiica and other NPP units of iota) capacity up to 7,2GW at other

identified sites in the Republic of South Africa and construction of a multi-purpose research

reactor at the research center Jocated at Pelindaba, Republic of South Africa. The mechanism of
'impicmcntat]on of these priority projects will be poverned by separate intergovernmental

agteements, in which the Parties shall agree on the sites, parameters and installed capacity of
NPP units planned to be constructed in the Republic of South Afiica. Cooperation in areas as
outlined in Article 3 of this Agreement, will be governcd by separate agreements between the
Parties, the Competent Authorities, as well as by agreentents (contracts) between Russian and {or)
South African authorized organizations, which are involved by the Competcm Authorities of the
Partics for the implementation of cooperation in the framework of this Agreement, The
Competent Authorities of the Parties can, by muiual consent, involve third countries’

arganizations for the implementation of particular cooperation areas in the framework of this
Agreement. The sources and format of financing of the activities outlrmed in Article 3 of this
Agreement will be agreed on and {ixed by separate agreements between the Parties.

The Compeient Authorities responsibie for the implementation of this Agreement shall be, in the
case of Republic of South Aftica, the Departiment of Energy, and, in the case of the Russian
Federation, the State Atomic Energy Corporation “Rosatom” (for alt areas of cooperation) and
the Federal Service for Ecological, Technological and Atomic Inspectorate (for support of
enhancement of the regulatory framework in the ficld of nuelear and radiation safety in the
Republic of South Africa, including development of rélevant legal base, liceénsing system and
regulation), The Parties shall establish a Joint Coordination Committee to provide guidance, to
coordinate and to controf the implementation of this Agreement. This Agreeément shal] enter into
force on the date of the reccipt through diplomatic channels of the final written natification of the
completion by the Parties of internal government procedures necessary for its esitry fiito force.
The Agreement shall remain in foree for & period of twenly (20) years and shall automatically be
renewed for a further period of ten (10) years unless terminated by either Party piving 1 (one)
year written notice in advance through diplomatic channels to the other Party of its intention o
tenninate if. The Agreement fails within the scope of section 231(2) of the Constitution and
Parliamentary approval is requited. 1f is intended that the Agreement will be signed by the
Parties on 25 November 2013,

N AN
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AGREEMENT
between the Government of the Russian Federation
and the Government of the Republic of South Africa
on Strategic Partnership and Cooperation in the Ficlds of Nuclear

Power and Industry




T otee

STATE LAW.ADVISER
{IHTERMATIONAL LAW)

2ty Nevsdborae 3

The Government of the Russian Federation and the (g

. Republic of South Afiica, hereinafter jointly referred to as aﬁﬂ}}&"ﬁd :

separately as a “Party”;

CONSIDERING that both States are members of the International Atomic
Energy Agency (hereinafier referred to as “the IABA™) and the Nuclear
Suppliers Group, as well as Parties to the Treaty for Non-Proliferation of
Nuclear Weapons as of July 1, 1968;

ACKNOWLEDGING the Agreement between the Government of the
Russian Federation and the Government of the Republic of South Africa on
Cooperation in the field of Peaceful Uses of Nuclear Energy as of November 20,
2004;

TAKING INTO ACCOUNT the intentions of the Government of the
Republic of South Afiica for the implementation of the lat ge-scale national plan
for the power sector development, involving the construction by 2030 of new
nuclear power plant (hereinafer referred to as “NPP”) units in the Republic of

Soulh Africa;

NOTING the rights and obligations of the Parties under the Agreement
between the Government of the Russian Federation and the Government of the
Republic of South Africa on the Promofion and Reciprocal Protection of
Investiments as of November 28, 1998;

REFERRING t6 the Joint: Presidential Statement on establishment of
comprehensive strategic partnership between the Russian Federation and the
Repubiic of South Africa of March 26, 2013;

AIMING to further expand and deepen the mutually beneficial economic,
scientific and technical coopelatlon between the Russian Federation and the
Republic of South Afiica in the fields of nuclear energy and mdustry for
peaceful uses, based on the principles of equality, non-interference in the
infernal affairs and respect of the sovereignty of both States: and

CONVINCED that lcgal fixation of the strategic partnership in the fields

of nuclear power and industry will contribute to the development of cooperation
in other areas between the Russian Federation and the Republic of South Africa;

Hereby apree as follows:
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Article 1

This Agreement creates the foundation for the strategic partnership and
cooperation in the fields of nuclear power and industry for peaceful uses
between the Parties, aimed at the successful implementation of the national plan
for the power sector development of the Republic of South Afyica, based on the
principles of equality and mutual benefit,

Article 2

Cooperation  within the Gamework of this Agreement shall be
implemented strictly in compliance with the Parties' respective national
legislations and with respect to international treaties, to which the states of the
Parties are signatories.

Article 3

The Partics shall create the conditions for the development of strategic
cooperatlon and partpership in the following areas:

(1) development of a comprehensive nuclear new build program for
peaceflul uses in the Republic of South Africa, including enhancement
of key elements of nuclear energy infrastrueture in accordance with
IABA recommendations;

(i)  design, construction, operation 4nd decommissioning of NPP units
based on the VVER reactor technology in the Republic of South
Aftica, with total installed capacity of about 9.6 GW;

(ii)  design, construction, operdtion and decommissioning of the multi-

purpose research reactor in the Repubhc of South Africa;

(iv) development of joint business in the fields of radioisotopes
manufacturing and global ma1ketmg, including the mvolvement of the
multi-purpose research feactor facilities planned for construction in the
Republic of South Aftica;

(v) enhancement and implementation of the program on the development
of South-African human resources for work at the nuclear facilities,
including NPPs, in the Republic of South Africa;

(vi)  support the enhancement of the regulatory framework in the field of
nuclear and radiation safoty in the Republic of South Africa, including
development of relevant legal base, licensing system and regulation;

{vii)  strengthening of nuclear radiation safety system in the field of peaceful
uses of nuclear engigy in the Republic of South Africa; LUF
R

NN s
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(viii)  support the enhancement of the industrial base development program
essential for the re-development of nuclear energy in the Republic of
South Africa;

(ix)  localization of the manufaciure of components for the NPP equipment
in the Republic of South Africa;

(x) assist in the integration of the developed nuclear joint manufacturing
capacities and capabilities in the supply chain as well as for the joint
marketing and promotion of the produced products to the third
countries markets;

{(xi) enhancement of security and assurance of physical protection of
nuclear facilities in the Republic of South Africa;

(xii)  strengthening and adaptation of nuclear and radiological emergency
response system in the Republic of South Africa;

(xiii)  radioactive waste management in the Republic of South Africa;

(xiv) rendering of the nuclear fuel cycle front-end services to secure the ;
needs of the new units of NPPs to be built in the Republic of South ;
Africa, including the accession of the respective South-African 3
organization to the International Uranium Enrichment Center;

(xv) support of feasibility activities for site investigation for NPP

- construction in the Republic of South Africa; and

(xvi) activities in other areas that may be agreed upon by the Parties in

' writing through diplomatic channels.

Article 4

1. The Parties collaborate i areas as outlined in Article 3 of this
Agreement which are needed for the implementation of priority joint projects of
construction of two new NPYP units with VVER reactors with the total capacity
of up to 2,4 GW at the site selected by the South African Party {either Koeberg
NPP, Thyspunt or Bantamsklip) in the Republic of South Aftica and other NPP
units of total capacity up to 7,2GW at other identified sites in the Republic of
Seuth Africa and construction of a multi-purpose research reactor at the research
center located at Pelindaba, Republic of South Afiica. The mechanism of
implementation of these pr1onty projects will be govemed by separate
infergovernmental- agreements, in which the Parties shall agree on the sites,
parameters and installed capacity of NPP units planned to be constructed in the
Republic of South Afiica.

2. The Parties shall create such conditions as to issue timely permits
(licenses) for nuclear energy and industry capacities design, construction,
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commissioning, operation and decommissioning, as well ag related export and
import of facilities, equipment, teCh]lO]Ol.;,les nuclear and radioactive materials,
special non-nuclear materials and services in the field of peaceful uses of
nuclear energy in accordance with the Parties’ respective national legislations.

Articie 5

1. For the purpose of implementing this Agreement each Party shall
designate competent authorities:

(i) For the Russian Party the Competent Authority shall be the State
Atomic Energy Corporation “Rosatom” (for all areas of cooperation) and the
Federal Service for Ecological, Technological and Atomic Inspectorate (for
support of enhancement of the regulatory framework in the field of nuclear and
radiation safety in the Republic of South Africa, including development of
relevant legal base, licensing system and regulatlon),

(if} For the South-Afiican Party the Competent Authority shall be the
Depm tment of Energy of the Republic of Souith Aftica,

2. The Parties shall promptly notify each other in writing through
diplomatic channels of any change of Competent Authorities, their titles or
func‘ﬂons or designation of new Competent Authorities,

Aiticle 6

1. The Parties shall establish a-Joint Coordination Committee to provide
guidance, to coordinate and to control the linplementation of this Agreement.

2. Bach Party shall appoint the representatives of the relevant povernment
institutions to the Joint Coordination Comunittee.

R R L T Y N L T T R S R D e S R I e

3. Representatives of the Parties’ Competent Authorities shall be
appointed as the co-chairs of the Joint Coordination Committee. The co-chairs ]
of ‘the Jsint Coordination Cominittee shall ‘develop and agree on the Term of .
Reference for the Committee.

4. In three years of entry into force of this Agreement the co-chairs of the
Joint Coordination Committee shall make comprehensive review of the progiess
in the implementation of this Agréement and provide appropriate
recomumendations to the Competent Authorities of the Parties regarding further
implementation of this Agreement.
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Article 7

Cooperation in areas as outlined in Article 3 of this Agreement, will be
governed by separate agreements between the Parties, the Competent
Authorities, as well as by agreements (contracts) between Russian and (or)
South African authorized organizations, which are involved by the Competent
Authorities of the Parties for the implementation of cooperation in the
framework of this Agreement, The Competent Authorities of the Parties can, by
mutual consent, involve third countries’ organizations for the implementation of
particular cooperation areas in the framework of this Agreement.

Article 8

The sources and format of financing of the activities within the
implementation of cooperation areas as outlined in Asticle 3. of this Agreement
will:be agreed on after consultations and fixed by separate agreements between
théParties.

Article 9

For the purpose of zmplementatlon of this Ageement the South Afiican
Party will ‘facilitate the provision of a special favorable tegime in determining
tax and non-tax payments fees and compensations, which will be applied to the
prcuects nnplemonted in the Republic of Seuth Africa within the areas of
cooperation as outlined in Article 3 of this Agreement;. subject to its domestic

legislation,

Article 10

Implementation of the areas of cooperation as outlined by Article 3 of this
Agreement. shall be with gradual increase and shall bc"ﬁili‘tua'ﬂ'y agreed upon by
the Competent Authorities of the Parties. The terms for the scope of supplies of
equlpment materials and services for the projects developed and implemented
in terms of the framework of this Agreement shall be provided by South African
enterprises, and also by joint ventures to be set up for this purpose.

Article 11

The conditions for the protection, use and distribution of the Intellectual
Property rights under this Agreement shall be determined in agreements between

6
AN




the Parties and agreements (contracts) between Russian and (or) South African
authorized organizations concluded in accordance with Article 7 of this

Agreement.

Article 12

L. Information specified as STATE SECRET of the Russian Federatton or
CLASSIFIED INFORMATION of the Republic of South Africa shall not be
-exchanged under this Agreement.

2. Information transferred under this Agreement or created from the
implementation  thereof and regarded by the transferring  Parly  as
CONFIDENTIAL shall be clearly marked as such.

3. The Party transferring the information under this Agreement shall mark
such mtonnatzon in the Russian language as « [l cryxeGHoro nojs30Banms »
and‘in English-danguage as "CONFIDENTIAL".

- 4. The Party receiving information marked in the Russian language as
«Jns cnyxeGmoro  monpzopanmsty and  in Bnglish  language as
"CONFIDENTIAL" shall protect it at a level equivalent to the level of
pmtectmn applied by the transforring Party to such information. Such
information shall not be disclosed or fransferred to a third party without the
written consent of the transfeumg Party.

5. The Parties shall limit the number of individuals having access to
information which the transferring Party regards as confidential.

6.Such information shall be treated in the Russian Federation as
OFFICIAL INFORMATION of LIMITED DISTRIBUTION and shall be
protected in accordance with the legislation of the Russian Federation,

7. Such information shall be treated in the Republic of South Africa as
«RESTRICTED INFORMATIONy and shall be protected in accotdance with
the Jegislation of the Republic of South Afiica.

8. All information transferied under this Agreement shall be used
exclusively in accordance with this Agreement,
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Article 13

1. Nuclear material, equipment, special non-nuclear material and relevant
technology, as well as material (goods) of dual purpose shall be exported under
this Agreement in accordance with the Parties' obligations, arising from the
Treaty on Non-profiferation of Nuclear Weapons of 1 July, 1968 and other
international freaties that contain provisions on export control to which the
Russian Federation and/or the Republic of South Africa are parties.

2. Nuclear material, equipment, special non-nuclear material and relevant
technology received by the Republic of South Africa under this Agreement, and
nuclear material, special non-nuclear material, facilities and equipment produced

thercof or as a result of their use, shall—
(1) not be used for manufacturing of nuclear weapons and other nuclear

explosive devices or for achieving any other military purpose" ]
(n) bc under the IAEA saft eguards in aocmdance w1t he Agreement for

Pr oleemhon of Nuclear Weapons between the Repubhc of 'South Aftica and the
TAEA of 16 September, 1991 (INFCIRC/394) throughout the entire period of
their location under the j jurisdiction of the Republic of South Afiica;

(111) be ensured with measures of physxcai protectlon at lcveis not lowcr

oft Nucleal Material and Nuo]eai Faczhtles" (]NFCIRC/EZS/R@V 5),

- (iv) be re-exported or transferred from the jurisdiction of the Republic of
South Africa to any other country only with prior writien consent of the Russian
Federation and under above-mentioned conditions.

3. Nuclear material transferred to the Republic of South Africa under this
Agreement shall not be enriched to 20% or more in the isotope uranium-235.

4. Nuclear material transferred to the Republic of Soﬁth’ Africa under this
Agreement shall not be enriched and 1eproc:essed thhout prior written consent
of the Russian Federation.

5. Equipment and material (goods) of dual purpose and related technology
received from the Russian Federation under this Agreement and any of their
reproduced copies, shall—

(i) be used only for the declared purposes, uriconnected with any activities =
related to the manufacturing of nuclear explosive devices;

(ii) not be used in nuclear fuel cycle related activities that are not under

the IAEA safeguards;
A\ WY
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(i) not be copied, modified, re-exported or transferred to any third paity
without the written consent of the Russian competent authority in compliance
with the legistation of the Russian Federation.

6. The Parties shall cooperate on matters of export control of equipment,
material (goods) and relevant techmology. Control over the use of supplied
nuclear and special non-nuclear material, equipment and relevant technology
shall be executed by means agreed upon through consultations between the
Parties.

Axticle 14

Technology and facilities for chemical reprocessing of irradiated fuel,
isotopic uranium enrichment and heavy water production, their major
components or any items produced thereof, as well as uranium enriched to 20
percent or more in uranium-235, plutonium and heavy water shall not be
tratisferred-under this Agreement.

Article 15

1. The authorized organization of the South Aﬁ*icag Party at any time and
at-all stages of the construction and operation of the NPP" units and Multi-
purpose Research Reactor shall be the Operator of NPP units and Multi-purpose

Research Reactor in the Republic of South Africa and be fully responsible for

any damage both within and otitside the territory of the Republic of Sotith Africa
caused to any persor:and property as a result of a riuclear incident ocourring -at
NPP or Multi-purpose Research Reactor and also in relation with a nuglear ;
incident during the-transportation, handlitig or storage outside the NPP or Multi-
puipose Research Reactor of nuclear fuel and any contaminated materials or any
part of NPP or Multi-purpose Research Reactor equipment both within and
outside the territory of the Republic of South Africa.. The Seuth African Party
shall ensure that, under no circumstances shall the Russian Party or its
authorized organization nor ‘Russiari organijzations authorized and -engaged by
their suppliers be liable for such damages as to the South African Party and. its
Competent authorities, and in front of its authorized organizations and third

parties,

2. Nuclgar liability due to nucléar iricident occurring when handling and
transporting the nuclear fuel shall be transferred from the authorized Russian

organization to the authorized South African organization after the physical
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handing over of the nuclear fuel at a place determined in separate agreements
(contracts) as concluded in accordance with Article 7 of this Agreement,

3. Should the Vienna Convention on Civil Liabilily for Nuclear Damage
enter into force for the Republic of South Africa, the issues of civil liability for
nuclear damage under this Apreement for- the South African Party shall be
regulated by this Vienna Convention,

Article 16

The Paties shall settle all disputes arising from the interpretation or
implementation of this Agreement amicably by Parties' Competent Authorities
consultations or negotiations through diplomatic channels. In case of any
discrepancy between this Agreement and agreements (contracts), concluded
under this Agreement, the provisions of this Agreement shall prevail.,

Article 17

L. This Agreement shall enter into force on the date of the receipt through
diplomatic channels of the final written notification of the conipletion by the
Patties of internal government procedures necessary for'ifs entry into force,

2.This Agreement shall remain in force for a period of twenty (20) years
and shall automatically be renewed for a further period of ten (10) years unless
terminated by either Party giving 1 (one) year written notice in advance through :
diplomatic channels to the other Party of its intention to teiminate it.

3. Upon the receipt by one of the Parties of the written notification from
the other Party on the termination of this Agreement, the Parties shall hold
consultations immediately on the possibility. of implementing all obligations of
the Parties under this Agreement, in accordance with the domestic law of the
Parties.

4. The termination of this Agreement shall not affect the rights and
obligations of the Pasties which have arisén as a result of the implementation of
this Agreement before its termination, unless the Parties agree otherwise.

5. This Agreement may be amended by mutual consent of the Parties
through an Exchange of Notes between the Parties through diplomatic channels,
Such amendments shall form an integyal part of this Agreement.

w\ N\ M@“
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0. The termination of this Agreement shall not affect the performance of
any of the obligations under agreements (contracts) which arise during the
validity period of this Agreement and are uncompleted at the moment of such
termination, unless the Parties agree otherwise,

IN WITNESS WHEREOF the undersigned, being duly authorised thereto by
their respective Governments, have signed and sealed this Agreement in two
originals in the Russian and English languages, all texts being equally authentic.
In the case of divergence of interpretation, the English text shall be used.

Done at this day of 201
For the Government For the Government g
of the Russian Federation of the Republic of South Africa '
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energy

Dapartment:

Energy

REPUBLIC OF SOUTH AFRICA

TO : MS. TINA JOEMAT-PETTERSSON
MINISTER

FROM  : MR THABANE ZULU
PIRECTOR-GENERAL

FILE REF : E2/5/9/3

ELECTRICITY REGULATION ACT NO:4 OF 2006 - NUCLEAR
PROCUREMENT PROGRAMME

DATE : 01 DECEMBER 2015

1. PURPOSE

1.4To request the Minister to approve the publication of the Section 34 (1)
Determination of nuclear procurement programme:-in government gazette.

1.2To request the Minister to sign leiters to the Mi_nis_ter of Public Enterprises as well as
the Chairperson of Eskom informing them of this development.

1.3 To request Minister to-approves that the section 34 (1) Determination be made part
of the court record-in order to show that the applicant ¢case was based on false
assumptions.

Umnyaiyo wezaMandla - Umnyanga wezaMandla - 1sebe lweé nkanze za Mandia - Lafapha la Matla - Lefapha tsa Maalia - Muhasho
Walalufi'u - Ndzhavulo ya Swaldalimba - Depanement Van Energle - Depariment of Energy - Litiko Lelemandla - Lefapha fa tsa Matla . ﬁ

- SFCAFT .



DETERMINATION UNDER SECTION 34'{1) OF THE ELECTRECITY REGULATION ACT NO.4 OF 2006 - NUCLEAR
PROGUREMENT PROGRAMME
2. SUMMARY
2.1 Goveinment. policy with regards to nuclear energy is reinforced by the iniégrated
Resource plan (2010 -2030) aceording to which the required coritribution of nuclear
power is 9600 MW, The Minister of 'Energ_y is empowered under section 34 of the
Electricity Regulation Act, 2006 to make a determination {o give effect to the
implementation of the IRP.
2.2 The determination required the concurrence. of the Nationa! Energy Regulator
(NERSA). Foliowing the request from the then Minister of Energy, Minister Ben
Marting, NERSA has ffdicated its conclirence (Annexure 1),

3. ANALYSIS AND FINDINGS

3.4 The Nuclear Energy Policy of 2008 represents the South African govemnment's

vision for the development of an extensive. nuclear energy programmis. The policy i

strengthened by the Integrated Resource Plan (2010 -2030), which states that
addition 9 600 MWe new nucléar generation is required.

3.2 According to. Section 34 (1) of the Electricity Regulation Act, the Minister may, in
¢onsuitation with the.Regulator —

(a) determine that new generation capacity is needed to. ensure the continued
uninterrupted supply of electricity ;

(b) determine the types energy sources from which electricity must be generated,
the percentages of electriclty that must be generated from such sources;

(c} determine. that electricity thus produced may only be sold to the persons or in a
manner set out in such a notice;

(d) determine that electriclty thus produoed must be purchased by. the persons set
out in.such.a notice;

(e} require that new generation capacity must -

(i) be established through a tendering procedure which fs fair, equitable,
transparent. competitive and cost-effective;
(i) provide for private sector participation.
3.3 In a letter dated 11 November 2013 the Minister requested NERSA's concurrence

on the determination of the nuclear procurement programme (Annexure 2). At a

Um mzango wezaMandla'- Uranyango wezaMandia - isebe live hkanzo za Mangdla - Lefspha la Maa - Lefapha tsa Maoila - Muhasho
Wa hufuiu - Ndzhawulo ya SwaMallmba - Departement Van Energle.- Departmeni of Energy - Liliko Letemandla - Léfapha la isa Malla
) -5ECRET - )

AN

193

).



DETERMINATION UNDER SECTION 34 (1) OF THE ELECTRICITY REGULATION ACT NO.4 OF 2006 - NUCLEAR
PROCUREMENT PROGRAMME / ﬂ

meeting of 26° November 2013, NERSA resoived to cencur with the Minister of
Enargy on the determination (Ailnexure 3).

3.4 Although the determination process was completed in 2014 with NERSA and

e

4

signed by-the previous Minister of Energy, Minister Ben Martins, the detefmination.

was not gazetted due to changé in the leadership in the Ministry and to. further

conduct some work prior-to gazetting. As a result there has beert progress on the-

nuclear-build work done by the Department and relevant stakeholders, it is therefore

deeined appropriate to publish it. The determination needs to. be g_azetted
{Annexure 4).

3.5 THe publishing of the determination has become: urgent as the Department is

facing litigation by EarthLife’ Affica Johannesburg and the Sotithetn African Faith
Communities Environment lisstitute i the High Court, Western Cape Division. In the
Notice of Motion {Annexure 5) the applicants claim that the. Minister has not
published a Section 34 determiination.for conducted a public participation process
and therefore any décisions.to facilitate, organise, commence or proceed with the

procurement of nuclear new generation capacity is-unlawful.

3.6 During the meeting of 27 November 2015 to brief the legal counsel defending the

Department dgainst the Applicant (Earth Life Africa.and the Southern ‘African Faith:

Commiunities Environment institute). The legal counsel requested to include the
determination when filing the record for the court pagers. The legal counce] advised
that the inclusion of the d.eter,mihatib:h in the answering -affidavit will weaken the
case for the applicant as it will show that their -application is based on false
assumption.

3.7 Eskom as the owner and operator of the nuclear plant is critical in the

implementation of the nuclear programme, as a result the Minister of Public
Enterprises and Eskom needs to-be informed :about the determination. The-letters
has heen drafted for signature (Annexures 6 and 7).

4. FINANCIAL IMPLICATIONS

5.

4.1 Cost of publication of the determination in the government gazette.

CONSULTATION/PROJECT TEAM
National Energy Regulator of South Africa,

Umnayanga wezaMandia - Umnyango wezeMeadia - 1sebe lwe.nkonzo za Mandiz - Lefapha la Matla - Lefaphs tsa Maatia -Muhasho
Wakiufy - Ndzhawulo ya Swahiatimba - Departoment:Van Energle - Department of Energy - Litko Letemandla - Lefapha 1a tsd Matia

\\V

- SECRET -
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ey
DETERMINATION UNDER SECTION 34 {1) OF THE ELECTRICITY REGULATION ACT NO.4 OF _2005 - NUCLEAR

PROCUREMENT PROGRAMME
9.5

6. RECOMMENDATION
It is recommended that the Minister:
6.1 approves the publication of the Section 34 (1) Determination of the Nuclear
Procurement Programme in government gazette.
6.2 signs letters to the Minister of Public Enterprises as well as the Chairpsrson of
Eskom informing thern of this development.
6.3 approves that the section 34(1) Delermination be made part of the court récord in

order to show that the applicant case Was”ba'sed on false assumptions.

MEMORANDUM PREPARED BY:

MS LERATO MAKGAE
CD: NUCLEAR POLICY
DATE: w2l 2els

REVIEWED AND SUPPORTED BY:

W& SAANDHRI NAIDOO
D: LEGAL SERVICES
DATE: 04 I ams

.,7'
",(5 7
VR zleME’LE MBAMBO
DDG: NUCLEARZENERGY

DATE:

Umnyar:go wezaMangla - Umnyango wezaMandla © Isebe fwe nkonzo za Mandla - Lefeipha la Malla - Lefapha isa Maatla - Muhasho

Wafuluful - Ndzhawulo ya SwaMatimba - Depariement Ven Erergie ~ Deparfment af Energy - Litika' Lelemandta - Lefapha [a 1sa Matla g
- SECRET - /M
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DETERMINATION UHDER SECTION 34 {1} OF THE ELECTRICITY REGULATION ACTNO.4 OF 2006 - NUGLEAR

PROGUREMENT PROGRAMME

6.1 approve the Section 34 (1) Determination of the Nuclear Procurement Programme
for publication in government gazette.

6. RECOMMENDATION

Itis recommended that the Minister:

6.2 sign letters to the Minister of Public Enterprises as well as the Chairperson of
Eskom informing them of this devéiopment'.

6.3 approves that the section 34{1) Determination be made part of the court record in
order to show that the applicant case was based on false assumptions.

i 3 RECOMMENDED / NOF-RECOMMENDED"|
- y COMMENT
M MMENTS
MR THABANE ZULU
PIRECTOR-GENERAL.

DATE: Ot 12| 2015

N ‘SUPPORTED /NOT SUPPORTED /
COMMENTS

MS THEMBISILE MAJOLA, MP
DEPUTY MINISTER OF ENERGY

DATE: N | <

7 )
. I PR _
B APPROVEDJNOT APPROVED /
~Co TS

WS TINA JOEMAT-PETTERSSON,
MPp
MINISTER OF ENERGY

DATE: | %ﬁz J'ZO 5

Umnyan gy wezabandla - Urniiyanga wezaMandia - fsebs lwa nkenzo za Mandia - Lefapha t2 Matla - Lefapha tsa Moalia - Muhasho

Wafiluful; - Ndzhawulo ya SwaMatimba - Deparement Van Energie, - Depariment of Energy - Litko Leternandla - Lefaphata (sa Matla
S » 3ECRET - /14 Q



7

PLL3IR
A0

RINISTER
ENERGY.
REPUBLIC OF SOUTH AFRICA

Frivats Bag X0, Proteria 0034, 7° Foior, 162 Visagle Stroet. Ole Visagie & Poul Kruges Stroe), Prelari 0031, Tol, (+27 12) 408 7612, Fux: (+27 123235851
Prvale Bag X914, Gaps Town 0000, PaFantentary Dt ng, 1 foa, 120 Pitin Sheot, Cape Tosn 5060, Tal; {427 21) 469 B425. Fax: {+27 21) 469 6850

Dr Ben Ngubane

Chairperson of the Board of Directors
ESKOM

P OBox 1091

Johanrieshurg

2000

Section 34 Determination — Nuclear Procurement Programmne
Dear Mr Ngubane

The National Nuclear Energy Executive Coordinating Committee (NNEECC)
has made decisions related to the nuclear expansion programme such as the
designation of the department of Energy as the Proguring Agency and Eskom
as. the Owner-Operator. In order to proceed with the procurement, the
Electricity Regulation Act, No.4 of 2006 requires that new géneration éapacity
requirements be determined in consuitation with the National Energy
Regulator of South Africa (NERSA).

Please find enciosed the Section 34 Determination on the Nuclear
Procurement Programme as concurred to by NERSA,

Yours Sincerely,

(MS) TINA JOEMAT-PETTERSSON, MP
MINISTER OF ENERGY

AT S 12 (2015
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MINISTER
ENERGY |
REPUBLIG or HOUTH AFRfCA

Pivate Bagy Xe0, Piatora 0004, 7 Moa:, 192 Vs =gle Sircet. Cla Vﬁﬂgle &Paut nger Steel, Pralona 0041, w1 {v\?? $2) 406 7912, Fox: (027 12) 323 565!
P ¢2ld Dag X011, Cape Tokn S000, Pathamantary Beidzig, 7 Foor, 120 Pigin Sweal, Case Terkn 8090, Tel: (a7’ 2!}465 6175, Fax: [ 37 2!}-15'3 5680

Ms Lynne Brown

Minister of Public Enterprises
Private Bag X152

Pretorid

0001

Section-34 Determination - Nuclear Procurement Programime

DearColleagus

The National Nuclear Energy Executive Coordinating Commiftee (NNEECQC)
has made decislons related-to the nuclear expansion programme such ; as the
desagnatlon of the Department of Energy as the Procuring Agency and Eskom
as the. Owner-Operator. In order to proceed with the procurement, the
Electricity Regulation Act, No:4 of 2006 requires that néw generation capacity

be determlned in consultation with the National. Energy Regulator of South
Africa (NERSA).

Please find enclosed the Section 34 Determination on the Nuclear
Procurement programme as concurred to by NERSA,

Yours Sincerely,

5\\ﬁ @Jéf%/%’/

(MS) TINA JOEMATHPETTERSSON Mp
MINISTER OF ENERGY

oATE 212 [0
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ADRIAN POLE quq

@\\\ffi}& SN
NS
ENVIRONMENTAL | AW .
Suite 7 » Village Office Park » 2 Inkonka Road « Kloaf « 3510 « KwaZulu Natal » SA
P O Box 671 » Hillcrest « 3650
Cell: 082 340 8534 « Tel: 031 764 2593 » Fax: 031 7647934
Emoil; adrian@adriongole.co.za Web: www.adrianpole.co.za

Your Reference:  NERSA 7/5C00
My Reference; AP/LP/ELA-IHB SAFCEI

URGENT

THE NATIONAL ENERGY REGULATOR OF SOUTH AFRICA
Kulawula House

526 Madiba Street

Arcadia

Pretoria

0007

P.O. Box 40343

Arcadia

0007

Facsimile: 012 401 4700

Email: info@nersa.org.za; zethu.kapika@nersa.org.za;
elizabeth.tavior@nersa.org.za; charles.hlebela@nersa.org.za

15 January 2016
THE NATIONAL ENERGY REGULATOR OF SOUTH AFRICA

Re: Earthlife Africa - Johannesburg and Another / The Minister of Energy and 4 Others
Case No. 19529/15

1. We refer to our letter to NERSA dated.26 July 2015 wherein we advised that we
répresent Earthlife-Africa Johannesburg and the South African Faith Communities’
Environmental Institute {‘our clients’), to our clients’ Notice of Motion and supporting
papers served on your offices on 20 October 2015, and to the Determination under
s34{1) of the Electricity Regulation Act, 2006 (ERA) published in the Gazette on 21
December 2015 (GN1268 GG 39541}, signed on 11 November 2013 by the then Minister

Attorney: Adrian Leonard Pole
BA.LLB.MEnvDev.LLM(environmental law} : M
VAT Registration Number; 4030234308



of Energy Dikobe Ben Martins, and on 17 December 2013 by Cecilia Khuzwayo

(Chairperson: NERSA} {‘nuclear s34 Determination’}.

In our 26 July 2015 letter, we advised NERSA that our clients were concerned that the
Minister of Energy (‘the Minister’) was proceeding with the procurement of nuclear
energy in a manner that was not constitutionally compliant with estabiished
procurement principles and without properly putting in place the prerequisites for such
nuclear new generation capacity procurement, including in terms of s34 of the ERA. We
informed NERSA that our clients had instructed us to consider launching an urgent legal
challenge to the procurement process. In this respect, we asked for urgent responses to

a number of questions, including:

2.1. Whether NERSA had been consulted and had given its concurrence in respect of
any determination/s in terms of sections 34(1){a) and (b} of the ERA that new
generation capacity is needed, that electricity must be generated from nuclear
energy sources, and determining the percentages of electricity that must be
generated from such nuclear sources; and

2.2, Whether NERSA had been consulted and had given its concurrence in respect of
any determination by the Minister that the purportedly required new nuclear
generation capacity must be established through a tendering system which is fair,
equitable, transparent, competitive and cost-effective, that is system-specifically
created for the procurement of nuclear new generation capacity, in terms of

section 34(1)(e), as read together with section 217 of the Constitution,

NERSA were also requested, if any such decisions had been made, to provide us with
evidence (minutes, records, decision-memoranda, etc.) of the consuitation and
concurrence. We advised further in our letter that if no response was received by 7
August 2015, for the purposes of any court proceedings initiated it would be assumed
that NERSA was not consulted and did not provide concurrence on any s34

Determinations by the Minister regarding nuclear energy and the procurement thereof,

Adrian Leonard Pole BA.LLB.MEnvDev.LLM{envircnmental faw)

/G0



While we received a letter dated 30 July 2015 from NERSA confirming that our letter
would be brought to the attention of the Acting CEO Mr. Paseka Nku, no further reply

was ever received.

Our clients subsequently launched their legal challenge in October 2015 under case

number 19529/15, and NERSA was cited as the 3 Respondent.

Our clients were aggrieved to learn in December 2015 that the 2013 nuclear s34
Determination had heen deliberately withheld from the public (as stated in the
Department of Energy’s Media Statement titled Progress with the Nuclear New Build
Programme dated 26 December 2015) until published by notice in the Gazette on 21
December 2015 and served on us by the 1% and 2" Respondents as part of the Rule 53

Record on 23 December 2015.

As a consequence, our clients have only recently been in a position to consider and take
advice on the nuclear s34 Determination. In our clients’ view, the making of the nuclear
s34 Determination in secret and without public participation, as well as the deliberate
withholding of this Determination from the public for a period of two years, was
unlawful and unconstitutional {viclating inter alia the requirements of open, accountable
and transparent government and reasonable, lawful, and procedurally fair administrative
action). We are instructed to notify you, as we hereby do, that our clients intend
exercising their rights in terms of Rule 53(4) to amend, add to and vary their Notice of
Motion and to supplement their supporting affidavits in order to review the nuclear s34

Determination, which was taken with the concurrence of NERSA,

However, in advance of us doing so, we require NERSA to provide us, by 1 February 2016,
with the relevant Record relating to its concurrence in the 2013 nuclear s34
Determination and the decision to withhold it from the public. Upon receipt of this
Record or upon expiry of the time-frame mentioned above, we will amend, add to or
vary the relevant portion of our clients’ Notice of Motion and supplement their

supporting affidavits as appropriate,

Our clients reserve their rights.

Adrian Leonard Pole BA.LLB.MEnvDev.LL M{environmental law)

(671



Yours sincerely

Adrian Leonard Pole

Adrian Leanard Pale BA.LLB.MEnvCev.LLM{enviranmental law)

L9
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Adrian Pole

From: Adrian Pole <adrian@adrianpole.co.za>

Sent: 15 January 2016 06:02 PM

To: info@nersa.org.za'; ‘zethu.kapika@nersa.org.za", ‘elizabeth.taylor@nersa.org.za’,
‘charles.hiebela@nersa.org.za’

Subject: Earthlife Africa — Johannesburg and Another / The Minister of Energy and 4 Others

Attachments: ELA-JHB SAFCEI Letter to Nersa 15 Jan 2016 (Case No 19429-15).pdf

Dear NERSA

Please find attached our legal correspondence for the urgent attention of the National Energy Reguiator of South
Africa, including the Chairperson and CEO as appropriate.

Yours sincerely

Advian Leonard Pole

( NA.LLB.MEnvDev, LLM{environmental law}
Adrian Pole Attorneys
Environmental, Health & Safety Law
Suite 7, Village Office Park, 2 Inkonka road, Kloof
KwaZulu-Natal, South Africa
Mobile: 082 3408 534
Tel: 031 764 2593
Fax; 031 764 7934
E-mail: adrian@adrianpole.co.za
Web: www.adrianpole.co.za
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ADRIAN POLE

Sy g
FN\’%RONHQNEAE AW
suite 7 » Viloge Office Park » 2 Inkonka Road + Kloof » 3610 » KwalZulu Natol « SA
P O Box &71 + Hillcrest « 3650
Cell: 082 340 8534 + Tel: 031 764 2593 « Fax: 031744 7934
Emoil: adrian@adiionpole.co.za Web: www.adriangole.co.za

Your Reference:  NERSA 7/5COC
My Reference: AP/LP/ELA-JHD SAFCEY

URGENT

THE NATIONAL ENERGY REGULATOR OF SOUTH AFRICA
Kulawula House

526 Madiba Street

Arcadia

Pretoria

0007

P.0. Box 40343

Arcadia

0007

Facsimile: 012 401 4700

Email: info@nersa.org.za; zethu.kapika@nersa.org.za;
elizabeth.taylor@nersa.org.za; charles.hlebela@nersa.org.za

1 March 2016
THE NATIONAL ENERGY REGULATOR OF SOUTH AFRICA

Re: Earthlife Africa — lohannesburg and Another / The Minister of Energy and 4 QOthers
Case No. 19529/15

1.  We refer to the above matter wherein NERSA is cited as the third respondent, and to
our letter to NERSA dated 15 January 2016 requesting the relevant record relating to
NERSA’s concurrence on the Minister of Energy’s 2013 nuclear s34 Determination {for
ease of reference a copy of the letter is attached hereto).

2. To date we have received no response from NERSA.

3.  Notwithstanding this, the first and second respondents {the Minister of Energy and the
President of the Republic of South Africa} have provided us with a ‘record’ and
‘supplementary record’ relating to the 2013 nuclear s34 Determination, including

Altorney: Adrian Lecnard Pole
BA.LLB.MEnvDev.LLM(environmental law}
VAT Registration Number: 4030234308 M
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records relating to NERSA's concurrence therein. In particular, we have been furnished
with the following documents relating to NERSA:

31. A letter dated 11 November 2013 from the Minister of Energy to NERSA
requesting that NERSA confirm its concurrence on the 2013 nuclear s34
Determination;

32, A letter dated 6 January 2014 from NERSA to the Minister of Energy advising that
NERSA had resolved at a meeting on 26 November 2013 to concur on the 2013
nuclear s34 Determination;

3.3. A copy of NERSA’s Extracts of the Minutes of the Energy Regulator Meeting No.
96 of 26 November 2013 (‘NERSA Minutes’); and

3.4. A copy of the 2013 nuclear s34 Determination signed by NERSA.

We note that the NERSA Minutes make reference to the following further documents
that were not included in the record and supplementary record provided:

4.1. Under item 5.2 of the NERSA Minutes, reference is made to NERSA’s Mr. Bukula
having tabled ‘the report on the Concurrence with the Minister of Energy on the
new generation capacity determination on the nuclear programme’ (‘Report on
Concurrence’). It is clear from the NERSA Minutes that the Report on
Concurrence was considered at the meeting of members where NERSA made its
decision to concur in the 2013 nuclear s34 Determination, and that the report
served before NERSA when it made its decision. [t follows that the Report on
Concurrence forms an important part of the record of the 2013 nuclear s34
Determination;

4.2. Under item 5.2 b. of the NERSA Minutes, reference is made to a letter dated 22
November 2013 from the Minister of Energy to NERSA. This letter forms part of
the record of the 2013 nuclear s34 Determination; and

4.3. Under item 5.2 d. of the NERSA Minutes, reference is made to the ‘costs on the
nuclear programme being double’, and it is noted that ‘these issues have been
raised with the Minister’, No correspondence or other documentation was
included in the record provided wherein this issue was raised by NERSA with the
Minister {or any response from the Minister). Such documentation also forms
part of the record of the 2013 nuclear s34 Determination.

We point out that NERSA’s ongoing failure to provide our clients with any record,
notwithstanding that as indicated above NERSA clearly has relevant documents in its
possession, is in violation of:

5.1. Section 195 of the Constitution of the Republic of South Africa, 1996 (‘the

Constitution’), which stipulates that public administration must be governed by
the democratic values and principles enshrined in the Constitution, including the

Adrian Leonard Pole BALLB.MEnvDev.LLM({environmental law)
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5.2,

5.3.

3

principle that public administration must be accountable,” and that transparency
must be fostered by providing the public with timely, accessible and accurate
information;’

Sections 10{1}{e) and {f) of the National Energy Regulator Act, 2004, which read
together provide that every decision of NERSA must be in writing and must be
based on reasons, facts and evidence that must be summarised and recorded,
and explained clearly as to its factual and legal basis and the reasons therefor;
and

Section 10(2) of the National Energy Regulator Act, which stipulates that any
decision of NERSA and the reasons therefor must be available to the public.

In light of the above, and recalling NERSA’s failures to date to act accountably and
openly as is its duty, we reiterate that our clients require NERSA to provide us, by
Monday 7 March 2016, with the relevant record relating to:

6.1.

6.2.

NERSA’s concurrence in the 2013 nuclear s34 Determination (including the
Report on Concurrence, all correspondence {including e-mails), reports,
memoranda, documents, evidence, transcripts of recorded proceedings, and
other information that served before it); and

Any consultation by the Minister of Energy with NERSA regarding her decision to
publish the 2013 nuclear s34 Determination in the Gazette on 21 December
2015,

Our clients reserve their rights.

Yours sincerely

/]
L/\ ""m'i'?: (',’\-,
5\ /ff .

Adrian Leonard Pole

' Section 195(1)(£).
2 Section 1950 1)(g).

Adrian Lecnard Pole BA.LLB.MEnvDev.L LM{environmental law)
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ATTACHMENT

FNEAL AW

ENOV RO NN
Suile 7 * Vilkage Office Park » 2 Inkonka Road « Kloof » 3610 + KwaZulu Natol ¢ 5A
P O Box 671 « Hillcrest + 3650
Cell: 082 340 B534 « Tel: 031 764 2593 » Fox: 031 764 7934
Emoit: adian@adrianpole.co.za Web: www.adrdonpole.co.za

Your Reference:  NFRSA7/5S COG
My Reference: AP/LP/ELA-JHB SAFCES

URGENT

THE NATIONAL ENERGY REGULATOR OF SOUTH AFRICA
Kulawula House

526 Madiba Street

Arcadia

Pretoria

0007

P.0), Box 40343

Arcadia

0007

Facsimile: 012 401 4700

Email: info@nersa.org.za; zethu kapika@nersa.org.za;
elizabeth.taylor@nersa.org.z4; charles.hlebela@nersa.org.za

15 January 2016
THE NATIONAL ENERGY REGULATOR OF SOUTH AFRICA

Re: Earthlife Africa — Johannesburg and Another / The Minister of Energy and 4 Others
Case No. 19529/15

1. We refer to our letter to NERSA dated 26 July 2015 wherein we advised that we
represent Earthlife-Africa Johannesburg and the South African Faith Communities’
Environmental Institute {‘our clients’), to our clients’ Notice of Motion and supporting
papers served on your offices on 20 October 2015, and to the Determination under
s34{1) of the Electricity Regulation Act, 2006 (ERA) published in the Gozette on 21
Decerber 2015 (GN1268 GG 39541}, signed on 11 November 2013 by the then Minister

Aftorney: Adrian Leonard Pole
BA.LLB. MEnvDev.l L M{environmenial law)
VAT Registration Number: 4030234308 ‘V\:
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of fnergy Dikobe Ben Martins, and on 17 December 2013 by Cecilia Khuzwayo

{Chairperson: NERSA) {‘nuclear s34 Determination’).

In our 26 July 2015 letter, we advised NERSA that our clients were concerned that the
Minister of Energy (‘the Minister’) was proceeding with the procurement of nuclear
energy in a manner that was not constitutionally compliant with established
procurement principles and without properly putting in place the prerequisites for such
nuclear new generation capacity procurement, including in terms of s34 of the ERA. We
informed NERSA that our clients had instructed us to consider launching an urgent legal
challenge to the procurement process. In this respect, we asked for urgent responses to

a number of guestions, including:

2.1.  Whether NERSA had been consulted and had given its concurrence in respect of
any determination/s in terms of sections 34(1){a) and (b} of the ERA that new
generation capacity is needed, that electricity must be generated from nuclear
energy sources, and determining the percentages of electricity that must be
generated from such nuclear sources; and

2.2, Whether NERSA had been consulted and had given its concurrence in respect of
any determination by the Minister that the purportedly required new nuclear
generation capacity must be established through a tendering system which is fair,
equitable, transparent, competitive and cost-effective, that is system-specifically
created for the procurement of nuclear new generation capacity, in terms of

section 34(1){e), as read together with section 217 of the Constitution.

NERSA were also requested, if any such decisions had been made, to provide us with
evidence {minutes, records, decision-memoranda, etc.) of the consultation and
concurrence. We advised further in our letter that if no response was received by 7
August 2015, for the purposes of any court proceedings initiated it would be assumed
that NERSA was not consulted and did not provide concurrence on any s34

Determinations by the Minister regarding nuclear energy and the procurement thereof,

Adrian Leonard Pole BA.LLB.MEnvDev.LL M{environmental law)
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While we received a letter dated 30 July 2015 from NERSA confirming that our letter
would be brought to the attention of the Acting CEO Mr. Paseka Nku, no further reply

was ever received.

Our clients subsequently launched their legal challenge in October 2015 under case

number 19529/15, and NERSA was cited as the 3" Respondent.

Our clients were aggrieved to learn in December 2015 that the 2013 nuclear s34
Determination had been deliberately withheld from the public (as stated in the
Department of Energy’s Media Statement titled Progress with the Nuclear New Build
Programme dated 26 December 2015) until published by notice in the Gazette on 21
December 2015 and served on us by the 1% and 2™ Respondents as part of the Rule 53

Record on 23 December 2015.

As a consequence, our clients have only recently been in a position to consider and take
advice on the nuclear s34 Determination. In our clients' view, the making of the nuclear
s34 Determination in secret and without public participation, as well as the deliberate
withholding of this Determination from the public for a period of two years, was
unlawful and unconstitutional {violating inter alia the requirements of open, accountable
and transparent government and reasonable, lawful, and procedurally fair administrative
action). We are instructed to notify you, as we hereby do, that our clients intend
exercising their rights in terms of Rule 53{4) to amend, add to and vary their Notice of
Motion and to supplement their supporting affidavits in order to review the nuclear s34

Determination, which was taken with the concurrence of NERSA.

However, in advance of us doing so, we require NERSA to provide us, by 1 February 2016,
with the relevant Record relating to its concurrence in the 2013 nuclear s34
Determination and the decision to withhold it from the public. Upon receipt of this
Record or upon expiry of the time-frame mentioned above, we will amend, add to or
vary the relevant portion of our clients’ Notice of Motion and suppilement their

supporting affidavits as approptiate.

8. Our clients reserve their rights.

Adrian Leonard Pole BALLB.MEnvDev.LLM{environmental faw)
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Yours sincerely

Adrian Leonard Pole

Adrian Leonard Pale BA.LLB.MEnwDev.LLM(environmental law)
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Adrian Pole
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From:
Sent:
To:
Subject:

Attachments:

Dear NERSA

Adrian Pole <adrian@adrianpole.co.za>

01 March 2016 03:43 PM

info@nersa.org.za’; 'zethu kapika@nersa.org.za'; 'elizabeth.taylor@nersa.org.za’;
‘charles.hlebela@nersa.org.za’

RE: Earthlife Africa — Johannesburg and Another / The Minister of Energy and 4
Others

ELA-JHB SAFCEI Letter to Nersa 1 March 2016 (Case No 19429-15).pdf

Please find attached our legal correspondence for the urgent attention of the National Energy Regulator of South
Africa, including the Chairperson and CEO as appropriate.

Yours sincerely

4drian Leonard Polé
( JLLBMENnVDev.LLM{environmental law)

Adrian Pole Attorneys

Environmental, Health & Safety Law
Suite 7, Village Office Park, 2 Inkonka road, Kloof

KwaZulu-Natal, South Africa
Mobile: 082 3408 534

Tel: 031 764 2593

Fax: 031 764 7934

E-mail: adrian@adrianpole.co.za

Web: www.adrianpole.co.za
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Adrian Pole

From: Sandile Dlamini <Sandile.Dlamini@nersa.org.za>

Sent: 07 March 2016 08:17 AM

To: adrian@adrianpole.co.za

Cc: Zethu Kapika; Charles Hlebela; Mbulelo Ncetezo; Mmboniseni Murathi; Elizabeth
Taylor

Subject: RE: Earthlife Africa - Johannesburg and Another / The Minister of Energy and 4
Others

Dear Adrian

We acknowledge receipt of your email below. We are attending to your request and should be able to revert to
yourselves by Wednesday, 9 March 2016.

Yours sincerely
Sandile Dlamini | HOD Legal Services | NERSA |

el +27 12 401 4652 | Fax +27 12 401 47001 Sandile.dlaminif@Nersa.org.za

From: Adrian Pole [maiito:adrian@adrianpole.co.za]

Sent: Tuesday, March 1, 2016 3:43 PM

To: info <info@nersa.org.za>; Zethu Kapika <Zethu.Kapika@nersa.org.za>; Elizabeth Taylor
<Flizabeth . Taylor@nersa.org.za>; Charles Hlebela <Charles.Hlebela@nersa.org.za>

Subject: RE: Earthlife Africa - Johannesburg and Another / The Minister of Energy and 4 Others

Dear NERSA

Please find attached our legal correspondence for the urgent attention of the National Energy Regulator of South
Africa, including the Chairperson and CEO as appropriate.

Yours sincerely

Advian Ceonard Pole
BA.LLE.MEnvDeyv.LLM{environmental law)

Adrian Pole Attorneys

Environmental, Health & Safety Law

Suite 7, Village Office Park, 2 Inkonka road, Kloof
KwaZulu-Nata!, South Africa

fViobile: 082 3408 534

Tel: 031 764 2593

Fax: 031764 7934

£-mail; adrian@adrianpole.co.za

Web: www.adrianpole.co.za
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Kulawula House PO Box 40343 Tel, +27{(0)12 401 4600
‘ ‘ 526 Madiba Street Arcadia 0007 Fax. +27(0)12 401 4700

' . Arcadia 0083 Protoria Email. Info@nersa.org.za
NATIONAL ENERGY REGULATOR OF SOUTH AFRICA  proinia SOUTHAFRICA  SOUTH AFRICA  weav.nersa.org.za

Enquiries. Mmboniseni Murathi

Tel. 012 401 4659

Fax. 012 401 4700

Email. Mmboniseni.murathi@nersa.org.za
Ref. PAIA/ 001

Date. 07 March 2016

Mr Adrian Leonard Pole
Adrian Pole Attorneys
Suite 7, Village Office Park
2 Inkonka Road

3610

By Email: adrian@adrianpole.co.za
Dear Mr Pole

RE: EARTHLIFE AFRICA- JHB AND ANOTHER / THE MINISTER OF ENERGY AND FOUR OTHERS

We refer to your request for information and hereby advise that the National Energy Regulator (NERSA)

has satisfied itself with the nature of the requested information and hereby responds as follows:

a) Re Paras 4.1 and 6.1
i) NERSA’s concuirence in the 2013 nuclear s34 Determination was provided to yourselves;
i} The report tabled at the Energy Regulator meeting of 26 November 2013 is attached,
iii) A copy the extract from the minutes of the Energy Regulator Meeting held on 26 November 2013
was provided to yourselves. The said extract constitutes the official record of the proceedings.
b) Re Para4.2 ,
The letter dated 22 November 2013 from the Minister of Energy could not be found.

Reguiator Members: M JRD tdadise (Chalrperson) Ms VD Mo (Deputy Chalrpersan)
Wt T Bukula *Or RD Cronpton k& N Masett Ms KR Mhimunye i FK Sibanda
'Fuli-time Regulator Merriers

NERSA Is a Regulatory Authority established in terms of the Nationat Energy Regulator Act, 2004 (Act No 40 of 2004} m
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¢) Re Para 62
We could find records of any consultation with the Minister regarding her decision to publish the 2013

nuclear s34 Determination.

Yours sincerely

/
G

Pase!
Acting Chief Executive Officer

‘I-\.--.u....-._‘L.

Letter to Adrian Pole attorneys regarding the PPAIA application
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NATIONAL ENERGY REGULATOR OF BOUTH AFRIGA

REPORT OF THE CHAIRPERSON OF THE ELECTRICITY SUBCOMMITEE
- NEW GENERATION CAPACITY: DETERMINATION ON NUGLEAR
PROGRAMME BY MINISTER OF ENERGY

SUBJECT

A determination on nuclear programme by the Minister of Energy in terms of section
34(1) of the Electricity Regulation Act (‘the Act’) submitted to the Energy regulator for
concurrence in November 2013,

PURPOSE

The purpose of this submission is to recommend to the Energy Regulator to concur with j
the proposed Determination from the Minister of Energy. }

SUMMARY | ' o

In the letter dated 11 November 2013 the Minister of Energy requested the National ]‘
Energy Regulator of South Africa’s concurrence with the proposed determination. |
According to the Determination, 9600 MW should be procured from nuclear energy {,
sources in accordance with the capacity allocated in Table 3 of the IRP 2010-2030. |
The Integrated Resources Plan (IRP) applicable for the planned procurement periods {*
stated in the Determination is the Integrated Resources Plan for Electricity 2010-2030 !
(1RP 2010-2030") published as GN 400 of 06 May 2011 in Government Gazette No. hl
34263.

It has 1o be noted that section 2 (2) of the New Generation Regulations ("the I
Regulations") indicates that the regulations do ot apply to the procurement of ‘ i
nuctear capacity. %

The Determination: Nuclear Programme addresses alt the requirements of section 34
of the Act, | | |

Analysis of Miuister of Energy’s Determination: Nuclear programme Page 1 of 3
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The power producers selected pursuant to the provisions of the Determination are
required to apply to NERSA for generation licences in accordance with section 7 of
the Act. The applicants should, in accordance with section 14 of the Act, provide
evidence of compliance with the applicable at the time Integrated Resources Plan
(IRP). The analysis of the Determinations was done with reference to the IRP 2010-

2030.

The summary of the analysis is as outlined below:

(a) The capacity allocation in the Determination is consistent with the IRP 2010-
2030.

(b) According to the IRP 2010 ~ 2030 1600 MW (2 units of 800 MW each) should be
procured annually from nuclear energy source starting from the year 2023, orin
folal 9600 MW of nudear capacity should be commissioned by the year 2030.

(c) However, the forecasts in the IRP 2010 - 2030 appear to be overstated when
compared with the actual peak demand. For example, the peak demand in 2013
is gboul 36 000 MW as opposed to the peak demand of IRP2010 of 42 416 MW
in 2013, which is more than 6000 MW below the IRP2010 foracast. Currently
the IRP20710 is being revised with the main focus being the reduction of the
demand forecast :

(d) the significant reduction in the revised demand forecast of CSIR will require
deferment of the commissioning dates of the New puild options of IRP 2010 by
about at least 5 years given the coal and renewable energy programs currently
under construction i

(e) The overnight capital cost for the nuclear power plant are estimated at R26575
in the IRP 2010 - 2030. The current estimates of overnight capital costs based
the Areva/Mitsubishi nuclear plant construction in Turkey are about $4600/kW
(RA5 830/kKW). '

(/) The Levelised Cost of Electricity (LCOE) projected from avernight costs of R4S
830/KW is RO.95/KWh (in 2013 ZAR). :

(g) The procurement programme for nuclear capacity may have no impact on the
MYPD3 but will affect the MYPD4. . '

Analysis of Minister of Energy’s Determination: Nuclear programme - Page 2 of 3

\Mf%
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RECOMMENDATIONS

'tis recommended that the Energy Regulator concurs with:

(a) the Determination: Nuclear Programme 2013

Mr. Thembani Bukila .~ “Ms. Phindile Baloni (née Nzimande) |
Chairperson CEO

e ]2 R B
Date T Dae T T o

xn;iysis of Minister of Encrgy’s Determination: Nuclear programme Page 3 of 3
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Kufawula House PO Box 40343 Tel +27(0)12 401 4500
526 Madiba Strest Arcadia 00Q7 Fax. +27(0)12 401 4700
Atcadia 0083 Pretoria Emall. info@nersa.org.za

Pretorda, SOUTHAFRICA  S8QUTH AFRICA  wwaAv.nRfsa.crg.za

Ennuiries. Ms P Bafenl {ndo Nzimande)
Tol. {042) 4G1 4800
Fax, {012} 401 4681

Mr Dikebe Ben Martins, MP
Minister of Energy

Deparhnent of Energy
Private Bag x19
Arcadia

0007

By Fax: (012) 444 4505
Honourable Minister

Section 34{1) of the Electricity Regulation Act 4 of 2006 Determination - Nuclear
Procurement Programme

.
Your letter dated 11 November 2013 has reference.

The Energy Regulator, at its meeting held on 26 November 2013, resolved to concur with the
Minister of Energy as follows: .

1, that energy generation capacity needs fto be procured to contiibute fowards energy
security and fo facilitate achievement of the greenhouse gas emission targefs for the
Republic of South Africa, accordingly, 9 600 megawaits (MW) should be procured to be
generated from nuclear energy (“nuclear programme”), which is in accordance with the
capacity allocated under the Integrated Resource Plan for Efectricity 2010-2030
(published as GN 400 of 06 May 2011 in Government Gazette No. 34263) ("IRP 2010-
2030" or as-updated)[our insertion}; '

2, electricity produced from the new generation capacity("the electricity”), shall be
procured through tendering procedures which are fair, equitable, (ransparent,
competfitive and cost-effective;

Regulator Nembars: Ms G Khuzwayo (Chaleperson) bAr 4 Leselane {Deputy Chalipersen) *4s P Batanl (néo Hzimando} {Chief Crecutive Officer}
*MAr T Buekula *Dr RO Cromplon Mr O Komano Ms KR Mlhimunye Ms GN Whittington Banda
*Ful-ims Regutator Kembers

HERSA Is 0 Regutatery Autlicty ostetished i logms of iho Nalional Eneray Roguator A¢l, 2004 (Aot Ho 40 of 2004}
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the nuclear programme shall farget connection to the Grid as outlined in the {RP2010-
2030 (or as updated), taking into account all relevant factors including the time required
for procurement;

the clectricity may only be sold to the entity designated as tho buyer in paragraph 7
below, and only In accordance with the power purchase agreements and other project
agreements fo be concluded in the course of the procurement programmes;

the procurement agency in respect of the nuclear programme will be the Department of
Energy,

the role of the procuremenl agency will be fto conduct the procurement process,
including preparing any requests for qualification, requests for proposals and/or all
refated and associated documentation, negotiating the power puichase agreements,
facilitating the conclusion of the other project agreements, and facilitating the
satisfaction of any conditions precedent to financial close which are within fts controf;

the electricity must be purchased by Eskom Holdings SOC Limited or by any sucCossor
entity to be desfgnated by the Minister of Energy, as buyer (off-taker); and

the electricity must be purchased from the special purpose vehicte(s) set up for tho
purpose of developing the nuclear programme.

A certified copy of the NERSA decision on the Nuclear Procurement Prograrme is aftached
(see Appendix A).

Yours Sincerely,

Mrs Cecilia Khuzwayo
Chairperson: NERSA

Date :

Ce:

Ms N Magubane Director General
Ms T Zungu Ghief Operating Officer

Concurrence on Nuctear Procuremeant Programme 2013 Determination under Section 34(1) of the Electricily Regulation Act 4

)

of 2006

/48




NUCLEAR PROGRAMME

DETERMINATION UNDER SECTION 34(1) OF THE ELECTRICITY REGULATION ACT 4 OF
2006

PART A

The Minister of Energy ("the Minister"), in consultation with the Mational Energy Regulator of South
Aftica ("NERSA"), acting under section 34(1) of the Elnctricity Regutation Act 4 of 2006 (as

amended) (the "ERA") has determined as follows:

1. that energy generation capacity needs ta be procured to contribute towards energy security
and to facilitate achievement of the greenhouse gas emission targets for the Republic of
Smjth Africa, accordingly, 9 600 megawatts (MW) should be procurad to be generated from
nuclear energy (“nuclear programme”), which is in accordance with the capacity allocated
under the Integrated Resource Plan for Electricity 2010-2030 (published as GN 400 of 068
May 2011 in Government Gazotfe No. 34263) ("IRP 2010-2030" or as updated) [our

insertion];

2. electricity produced from the new generation capacity (‘the olectricity”), shall be precured
through tendering procedures which are fair, equitable, transparent, competitive and cost-

effoctive;

3. the nuclear pragramme shall target connection to the Grid as outlined in the IRP2010-2030
{or as updated), taking into account all relevant factors including the time required for

procurement;

4, the electricity may only be sold to the entity designated as the buyer in paragraph 7 balow,
and only in accordance with the power purchase agreements and other project agreements
to be concluded in the course of the procurament programmes;

5. the procurement agency in respect of the nuclear programme will be the Depaitment of
Energy;
8. the role of the procurement agency will be to conduct the procurement process, including

preparing any requests for gualification, requests for proposais andlor all related and
associated documentation, negotiating the power purchase agreements, faciltating the
conclusion of the other project agreements, and facilitating the satisfaction of any
conditions precedent to financial close which are within its control;

7. the electricity must be purchased by Eskom Holdings SOC Limited or by any successor
entity to be designated by the Minister of Energy, as buyer (off-taker); and
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8. the electricity must be purchased from the special purposo vehicle(s) set up for the purpose

of developing the nuclear programme.

e vy s iy
Concurrence to this Determination given Determination made by the Minister of

hy the National Energy Regulator of South Energy on the below mentionad date:

Africa on the below mentioped-dated

SIGNATURE: ___/ AN SIGNATURE: . S
MS CECILIA KHUZWAYO ) DIKOBE BEN MARTINS, me
CHAIRPERSON: NERSA | MINISTER: ENERGY

ove 1| () s> ) P
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HATIONAL ENENRAY REGULATOR OF RO H AFRICA

AppendixX A

EXTRACT OF THE MINUTES OF THE ENERGY REGULATOR MEETING NO. 96
OF 26 NOVEMBER 2013 HELD AT KULAWULA HOUSE,
526 MADIBA STREET,&RCADIA, PRETORIA

ITEM 1

1 Weilcome
Mr Lesejane chaired the meeting in terms of clause 6.2 of the NERSA meeting rules

and procedures. He declared the meeting open at 09:00 and welcomed all present.

11 Attendange Registar

14.1 Members

Mr J Lesejane Part-time Regulator Member - Deputy Chairperson
Mr T Bukula Full-time Regulator Member

Dr R Crompton Full-time Regulator Member

Ms K Mthimunye Part-time Regulator Member (Teleconference)

Ms G Whittington Banda Part-time Regulator Member (Teleconference)

1.1.2 Apologles
Mrs C Khuzwayo (Part-time Regulator Member — Chairperson) -

Private business
Ms P Baleni (née Nzimande) (Full-time Regulator Member — CEQ) — RERA

conference

Mr O Komane .Part—time Regulator Member - Private husiness
1.1.3 Members of the public

Mr V Gibbs Eskom
1.1.4 Management

Ms K Brits Regulator Secretary

Mr B Chokoe Regulator Legal Counsel

Mr C Geldard Regulator Specialist: Electricity Regulation

Mr D Seemela HOD: Electricity Licensing and compliance

Mr A Lees-Rolfe EM: Petroleum Pipelines Regulation

Mr Z Lombaard Acting Chief Financial Officer

Page 1 of 6 %) W%



Ms N Maseti EM: Piped-Gas Regulation

1.1.6 Recording Secretary

1.2 Official Notmesvarsonalla

2

ACTION

Mr D Mashiane Acting HOD: Legal Advisory Services

Mr P Nku Chief Human Capital Officer

Ms T Jamba HOD: IRM

Mr M Nyoni Distribution Engineer

Mr § Molepo Senior Enginesar: Electricity Infrastructure Planning

Ms E Makhuvha Acting Senior Manager. Regutatory Analysis and Research
Mr K Pillay Adviser: Petroleum .Pipelines Regulation

Ms I Noube Senlor Committee Secretary

Me Brits informed the Energy Regulator fhat the Regulator Support Unit was in
receipt of communication from the Department of Energy informing the Energy
Regutator that the term of the part-fime Regulator Members which was due to end
on 31 December 2013 had been extended tor three months to 31 March 2014.

ITEM 2

Adoption of Agenda
The agenda was adopted subject to the withdrawal of agenda item 5.3 (approval of
the reviewed methodology for determining the national free basic electricity (NFBE)

rate for the compensation of Eskom by Local Authorities.

1TEM 3

Declaration of interests
According to the declaration of interest forms circulated to all present at the meeting

there were no interests declared regarding the agenda items.

Page 2 of §

Extract NERSA Minutes No 96 of 26 November 2013

P



_ ACTION
ITEM 5
5 Report from the Chairperson of the Electricity Subcommiittee (ELS)
Mr Bukula tabled the report of the Electricity Subcommiltee as indicated below.
5.2 Concurrence with the Winister of Energy: new _generation capacity
determination on the nuclear programme
Mr Bukuia tabled tho report on the Concurrence with the Minister of Energy on the
new generation capacity determination on the nuclear programme.
In considering the report, various queries were raised by Members to which Mr
Bukula responded as follows:
a. Qverstated Forecasts
In October 2012, the Energy Regulator approved a determination from the
Minister for renewable energy. Stated in the document was the fact that all
the forecasts were overstated. The Fnergy Regulator approved despita
having noted this because the relevant section requiting concurrence is
section 34 which has spedcific regard to such matters as the new generation
capacity, who the suppliors will be and the types of energy sources etc.
h. Outdated Integrated resource plan {IRP)
The matter of the IRP being outdated stood true when the previous decision
was taken (27 September 2012). NERSA amongst other things needs to be
consistent as the Regulator,
The Minister has however since informed NERSA in a letter dated
22 Novamber 2013 that an updated IRP has heen published on the
Department of Enargy's website for comment. NERSA will be commenting
on the updated [RP.
c. Reasons for making the decision on the nuclear programme in 2013
The lead time for the procurement of nuclear energy is at least 10 years.
The analysis indicates that the nuclear power generation capacity
allocations in the determination are in line with the IRP 2010 —2030.
d. Levelised costs of electricity A
With regard to the costs on the nuclear programie belng double, the
Fnergy Regulator noted the same issue in the previous determination on
Page 3 of 5
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renewaW&gﬁswes have
been raised with the Minister.

e, Mid merit qas fired power instead of nuclear power
The projected average growth over a 10 year period of the Country has
been 3.5% and it is expected that this trend will continue. The argument for
ihe use of mid merit gas fired power may hold true in two years but may not
necessarily do so in 15 years time in which case the Country must be

prepared for the procurement of nuclear power with due cognisance taken

of the lead limes required for its procurement.

Resolution;

e Y

Having duly considered the request for the concurrence with the Minister of Energy

on the determination for new generation capacity on the nuclear programme, the
Energy Regulator concurred (in terms  of seotibn 34(1)(a) of the Flectricity
Regulation Act 4 of 2006 (“ERA") as statad in the Minister's letter as follows:

1. that energy generation capacily needs to be procured fo contribute towards
energy security and to facilitate achievement of the greenhouse gas emission
targets for the Ropublic of South Africa, accordingly, 9 600 megawatts (MW)
should be procured to be generated from nucloar energy (nuclear prograrminie),
which Is in accordance with the capacity allocaled under the integrated resource
plan faor alectricily 2010 — 2030 (published as GN 400 of 6 May 2011 in
Government gazette No. 34263) ("IRP 2010-2030" or as updated){our insertion];

2 electricity produced from the new generation capacity ("the electricity’)shall be

procurod through tendering processes which are fair, equitable, transparent,
competitive and cost-effective; ' _

3. the nuclear programme shall target connection to the Grid as outlined in the
IRP2010 -2030 (or as updated), taking into account alf relevant factors including
the timo requfrad for proctrement;

4. the electricity may only be sold to the entify dosignated as the buyer in paragraph
7 helow, and only in accordance with the powal purchase agreements and other
projoct agreements to he concluded in the course of the procurement
programmes; :

5. the procurement agency in respect of the nuclear programine will be the
Department of Energy,

6. the role of the procurement agency will be to conduct the procurement process,

Including preparing any roquests for qualification, requests for proposafs and/or

e et

I e e ——

Extract NERSA Minutes No 96 of 26 November 2013
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all related and associated documentation, negofiating the power purchase
agreements, facifitating the conclusion of the other project agreements, and
facilitating the satisfaction of any conditions precedant to financial close which are

within its controf:

. the electricity must be purchased by Eskom Holdings SOC Limited or by any
successor entity to be designated hy the Minister of Energy, as buyar (off-taker);

and

. the electricity must be purchased from the special purpose vehicle(s) set up for

the purpose of developing the nuclear programme.

ner of Oathis

U DAVID MASHIANE 1
Attorey of i High Coust of South AT ca
Nalional Energy Regulator of South‘l\fnca
iCulawula Holse, 526 Vermeulen Street
Arcadla Pretosia

Certifled a true aopy
of the Qriginat

?F?.@@fr».ﬂm#-?ﬁ 2040,
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Depariment:
Energy
REPUBLIC OF SOUTH AFRICA

MEDIA STATEMENT

Progress with the Nuclear New Build Programme

There have been a number of reports alleging that the Government and the Cabinet, in
particular, have finalised a decision to implement the nuclear programme.

The decision to proceed with developing the Nuclear New Build Programme was taken in
principle by Cabinet in June 2015, namely that South Africa should proceed with developing
a programme for the procurement of the 9.6GW of nuclear power plants to realise its self-
sufficiency policy objective with due consideration to the financial implications;

However this was subject to more work being done on:

» the proposed funding model;
e the risks and mitigation strategies; and
¢ the contributions by countries as contained in the Inter-Governmental Agreements.

The Cabinet meeting on Wednesday, 9 December 2015, received a report back from the
Energy Security Cabinet Sub-Committee which had considered the work being done by both
the Department of Energy and the National Treasury in respect of the funding and financing
of the programme.

" As a result at this meeting Cabinet approved that:

o the Department of Energy should issue the Request for Proposal (RFP) for the Nuclear
New Build Programme of 9600MW of nuclear power, and,

e the final funding model will be informed by the response of the market to the RFP and
be submitted to Cabinet thereafter for final approval and implementation.

The decision to proceed with issuing the Request for Proposal will further assist in
developing a funding model. Proposals in this regard will first be submitted to Energy
Security Cabinet Sub-Committee for recommendation before being considered by Cabinet.

Any decision to proceed further with a Nuclear New Build Programme will therefore only
take place after the RFP process has been completed and a final funding model has been
developed, and then referred back to Cabinet for consideration and approval.

The Department of Energy is committed to cost effectiveness and full transparency. We will
ensure that the integrity of the process is safeguarded at all times and is done within the
existing fiscal policy framework of our Government.

It should be further noted that the current process is guided by the Integrated Resource
plan for Electricity 2010-2030 which was first gazetted in May 2011. {Gazette No 34263). %



This plan included proposals around the appropriate mix for electricity generation including,
primarily, coal, nuclear and renewable sources of energy. In order to proceed with the
Request for Proposals as agreed by Cabinet on 9 December 2015 it was necessary to ensure
that the National Electricity Regulator of South Africa {NERSA) has been consulted on the
appropriate energy mix and particularly the intention to procure additional nuclear capacity.
This was done in 2013 and agreed by NERSA and the Minister at the time, Minister Ben
Martins, MP, and a determination to this effect in terms of the Flectricity Regulation Act of
2006 was signed. However the actual gazetting of this determination was withheld until
such stage that government had agreed to proceed with the Request for Proposals. Once
this agreement was reached, on 9 December 2015, the present Minister of Energy, Ms Tina
Joemat-Pettersson, consented that the determination signed in 2013 could be released,
particularly as nothing had changed in the Integrated Resource Plan for Energy in the
intervening period.

The Department accepts that this should have been made clear when the determination
was gazetted on 21 December 2015.

Issued by: The Director General of the Department of Energy, Mr Thabane Zulu.
Contact: 082 801 9708. thahane.zulu@energy.gov.za

Date: 26 December 2015
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MPs grill Nersa on above-intlation
tariff hike

Mar 9, 2016 | Wyndham Hartley
MPs say above-inflation tariff increase it granted to electricity utility Eskom last
week would hurt poor South Africans

MPS TOOK the National Energy Regulator of SA (Nersa) to task on Tuesday, saying the above-inflation tariff
increase it granted to electricity utility Eskom last week would hurt poor South Africans.

Nersa was also questioned about Eskom’s extensive use of an open-cycle turbine to bolster the national
electricity grid in a bid to avoid load shedding. This resulted in Eskom spending biflions of rand on diesel to run
the turbine. MPs also gueried the preferential pricing offered to mining giant, BHP Billiton.

Nersa granted Eskom a 9.4% tariff hike for 2016-17, and not the 16% increase it had requested.

atha Freedom Party MP Jan Esterhuizen asked the Nersa delegation in Parliament's energy commitiee why
‘vash-strapped electricity consumers had to pay the price of Eskom inefficiency. He said that "9.4% cannot be
afforded in the current climate of low growth and increasing inflation™.

Mr Esterhuizen accused the regulator of ignoring the outcry expressed at public hearings and also questioned
why BHP Billiton was paying five times less than the average cost of electricity.

Democratic Alliance MP Pieter van Dalen asked if Nersa had found Eskom to have been "prudent” in incurring
cost overruns, and whether the situation would improve once Medupi and Kusile were completed.

He also wanted to know whether Eskom was collecting fines from mines that supplied poor quality coal to its
power stations.

Nersa electricity official Thembani Bukula told the committee that had Medupi been commissioned timeously
some three years ago, then the diesel-guzzling open cycle turbine would not have been used as much. He said
the 9.4% determination for Eskom had been made on the basis of affordability and sustainability. He also said
ihe contracts with BHP Billiton had been negotiated at a time when there was an oversupply of electricity, before
1004. Nersa could not revoke contracts, he said.

(

While Koeberg nuclear power station did produce the cheapest power in the country, Nersa had not undertaken
any modelling of what a nuclear-build programme would do to the cost structure of electricity, Mr Bukula said.

~o0Qo0~
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Proposals to test appetite for
nuclear ‘

10 Mar 2016 | Linda Ensor
Latest in nuclear plan comes as Moody’s includes South Africa’s expensive
schemes — such as nuclear energy — in key ratings assessment

ENFRGY Minister Tina Joemat-Pettersson had instructed officials to finalise and issue a request for proposals
for the government's 9,600MW nuclear build programme by the end of this month, the department’s director-
general Thabane Zulu said in Parliament on Wednesday.

The intention of the request was to test the market and gather information, so the department can formulate a
funding plan, he said.

Mr Zulu's disclosure that implementation of the government's nuclear plan is gathering pace came as rating
agency Moody's noted that its planned review of SA's fiscal and economic prospects would include an
assessment of "the implications of expensive schemes, such as nuclear energy and the National Health
Insurance, for the government's finances in an environment of rising interest rates”.

The Treasury has allocated R200m for preparatory work on the nuclear energy project which Finance Minister
Pravin Gordhan has emphasised could take several years to finalise. He has also stressed that its go-ahead
will depend on affordability.

Mr Zulu told members of Parliament's public enterprises commiltee that his department had concluded
negotiations with the Treasury on key aspects of the nuclear procurement strategy. Publication of the request
for proposals would take place once discussions on this strategy bétween the department, the Treasury and
the office of the independent power producers were finalised.

Strategic talks would also have to be held with Eskom which had been designated as the operator for future
nuclear plants.

Mr Zulu said his department had put together a tight technical team to prepare the request for proposal.

mAfe want to make sure that the process plan is thorough, effective and properly implemented," he said after
the committee meeting was briefed by Eskom CEO Brian Molefe and other Eskom executives.

He explained that the request for proposals was based on the Cabinet's decision to go ahead with the nuclear
build programme and was aimed at testing the market in terms of SA's state of readiness for the project and
the best funding model to use.

Suppliers would submit technology and funding proposals. The request would give guidance on the best,
cost-effective method. The government could then, on this basis, determine a funding model.

There was a difference between a request for proposals and tenders, though tenders might not be necessary
if any of the proposals met the government's requirements, Mr Zulu said. ;

~000~
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IN THE HIGH COURT OF SOUTH AFRICA
WESTERN CAPE DIVISIQN/ "

s we
//G\\
B E Case No: 19529/15
\ Lﬂe . _\u b‘ Y
\4
A8 .
In the matter between: 1 ‘ [\,‘,\,ﬁfj
6 (()‘1"(1)/\,\0:‘_';:-
e
EARTHLIFE AFRICA - JOHANN %@f First Applicant
SOUTHERN AFRICAN FAITH J(ﬂl\’IUNITH LS’ Second Applicant
ENVIRONMENT INSTITUTE
and
THE MINISTER OF ENERGY First Respondent
THE PRESIDENT OF THE REPUBLIC OF SOUTH Second Respondent
ATRICA
THE NATIONAL ENERGY REGULATOR OF Third Respondent
SOUTH AFRICA. '
SPEAKER OF THE NATIONAL ASSEMBILY Fourth Respondent
CIIAIRPERSON OF THIE NATIONAL COUNCIL OF Filth Respondent
PROVINCES

NOTICE IN TERMS OF UNIEORM RULE 30A(1)

TAKE NOTICE THAT the First and Second Respondents have failed to comply with

the provisions of Rule 53(1)(b).

TAKE NOTICE FURTHER THAT the First and Second Respoudents have, in breach
of their duties under Rule 53(1)(b), not furnished the Registrar with the following reeords

and notified the Applicants’ attorneys that they have done so:
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The record of the First Respondent’s (Minister’s) decision on or about 21 September
2014 to sign the Agrcement between the Government of the Republic of South
Africa and the Government of the Russian Federation on Strategic Partnership and

Cooperation in the fields of Nuclear Power and Industry (thc Russian IGA);

The record of the Sccond Respondent's (President’s) decision on or about 20

September 2014 to authorise the Ministc’s signature of the Russian IGA;

The record of the Minister’s decision on or about 10 June 2015 to table the Russian

IGA before Parliament in terms of section 231(3) of the Constitution,

The rccord of the Minister’s decision on or about 10 Junc 2015 to table the
Agreement for Cooperation between the Government of the Republic of South
Africa and the United States of America concerning Pcaccful Uses of Nuclear

Energy before Parliament in terms of section 231(3) of the Constitution;

The record of the Minister’s decision on or about 10 June 2015 to table the
Agreement between the Govermment of the Republic of Korea and the Government
of the Republic of South Adflica regarding Cooperation in the Peaccful Uses of

Nuclear Encrgy before Parliament in terms of section 231(3) of the Constitution;

The rccord(s) of the Minister’s and/or Government’s decisions to facilitate, organise,
comnence and/or proceed with the procurement of nuclear new generation capacity
(including, at least, the decision by the Minister’s and/or Government on or about
May 2015‘ to appointment a bid specification committee or persons tasked with

drawing up the bid invitation, and all related decisions subsequent thereto) and/or

>/
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any decisions by the Minister to cxercise any powers under section 34(2) of the
Electricity Regulation Act 4 of 2006 (ERA) in relation to the procurement of nuclear
new genetation capacity, prior to the taking of the decisions in consultation with the

Third Respondent that:

6.1 new generation capacity is required and that the eleciricity must be gencrated
from nuclear power and the percentage thereof, in terms of sections 34(1)(a)

and (b) of the ERA: and

6.2 in terms of scction 34(1)(e), read with section 217 of the Constitution, the
procurement of such nuclear new generation capaeity, must take place in terms
of a procurement system that is fai, cquitable, transparent, competitive and

cost-effective.

TAKE NOTICE FURTHER THAT unless the First and Second Respondents remedy
their aforesaid non-compliance with the provisions of Rule 53(1)(b), the Applicants
intend, after the lapse of ten (10) days (rom the date of service of this notice, to apply to
ihe above Honourable Court for an ordex, inter alia, compelling the First and Second

Respondents to comply with the provisions of Rule 53(1)(b).

\
DATED at ( pe/ & on this the H day of DECEMBER 2015.

yp A

ADRIAN POLE ATTORNEY

Applicants’ attorney

)
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8028/2015/246
(previously 3081/15/#19)
AP/LP/ELA-JHB SAFCEI

“WITH PREJUDICE”

State Attorney Pretoria

SALU Building

316 Thabo Sehume Street

PRETORIA
0001

Attention: Mr Eben Snyman

£-mail: EFhSnyman@justice.gov.za

5 February 2016

Dear Mr Snyman

Re: Earthlife Africa — Johannesburg and Another / The Minister of Energy and 4 Others

1. We refer to the above matter, to our letter to you dated 15 January 2016, to our telephone

conversations on 21 January and 4 February 2016, and to our email to you also dated 4 February

2016.

2. Inourclients’

Notice of Motion {served on the First and Second Respondents on 12 October 2015),

we gave notice of our intention to request a preferent date from the Judge President for the

hearing of this matter, and called upon the First and Second Respondents, within 10 days of receipt

of the Notice

of Motion, to dispatch to the Registrar the records of their respective decisions that

Allorney: Adrian Leonard Pole
BA.LLB.MEnvDev L M(environmental lav)
VAT Registralion Number: 4030234308 UV\
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were sought to be reviewed (including all correspondence {including e-mails), reports, memoranda,
documents, evidence, transcripts of recorded proceedings, and other information serving before
them), together with such reasons as the First and Second Respondent are by law required or may
desire to give or make, and to notify us that it had done so.

On 29 October 2015, we received a letter from the State Attorney, Cape Town requesting on behalf
of the Second Respondent a four week extension in which to file the record of proceedings.

On 30 October 2015, we wrote by email to the State Attorney, Cape Town noting that the
abovementioned letter was written on behalf of the Second Respondent, and that a Notice to
Oppose on behalf of the First Respondent was served on the Applicants’ Cape Town corresponding
attorneys on 28 October 2015. We requested clarification on whether a Notice to Oppose would
also be served in respect of the Second Respondent, and whether the extension request was
intended for the Second Respondent only.

The State Attorney, Cape Town replied on the same date advising that the extension request was
intended for both the First and Second Respondents, and that the State Attorney, Cape Town was
also instructed by the Second Respondent.

On 4 November 2015 we wrote by email to the State Attorney, Cape Town attaching a letter dated
3 November 2015. It was pointed out in the letter that, as was evident from the Applicants” Notice
of Motion and Founding Affidavit, our clients were seeking to have this matter heard on a semi-
urgent basis. We explained in our letter that our clients were open to discussing the request for an
extension of time for the filing of the record of proceedings, and it was proposed that this be done
by reaching agreement on truncated time-frames for the filing of the record and subsequent
papers, as well as in respect of the matter being heard on a preferent date to be allocated by the
Judge President. Time-frames for the filing of the record and subsequent papers were proposed.
With regard to the record, it was proposed that the First and Second Respondents provide their
record(s) of decision on or before 20 November 2015 {(being more than five weeks from the date
when the application was served on the First and Second Respondents}. The State Attorney, Cape
Town was requested to revert by close of business on 6 November 2015, with the intention being
that any such agreement would be made an Order of Court at a meeting to be arranged with the
Judge President.

on 5 November 2015, the First Respondent’s Notice to Oppose was served on us.

On 6 November 2015, the State Attorney, Cape Town wrote 1o us by email acknowledging receipt
of the 3 November 2015 letter, and advising that you {the Senior State Attorney, Pretoria) would
now be acting as instructing attorney and the State Attorney, Cape Town as the correspondent. We
were requested to direct all correspondence to you.

On 6 November 2015, following a telephonic discussion with you, we forwarded by email a copy of

Adrian i.eonard Pole BA.LLB MEnvDev.LLM(environmental law)
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the 3 November 2015 letter previously emailed to the State Attorney, Cape Town.

On 13 November 2015, we wrote to you by email referring to the proposed time frames {including

in respect of the filing of the record), and requested an urgent response.

On 19 November 2015, we wrote to you attaching a letter of the same date, This letter referred to

previous correspondence, advised that no response had been received to the proposed time-

frames for the filing of the record and subsequent papers, and that the time-frame proposed for

the filing of the record expired the following day {20 November 2015}, It was highlighted that the

fifteen day time period contained in Rule 53({1){a) had expired on 2 November 2015. We requested

that you reply urgently to the proposed time-frames, and requested further that, if you were not

yet in a position to file the record (or to respond to the proposal), you advise us of the reasons and

indicate when you would be in a position to do so.

On 25 November 2015, we wroie to you attaching a letter of the same date. This letter also

referred to previous correspondence, advised that no response had been received to the proposed

time-frames for the filing of the record and subsequent papers, and that the time-frame proposed

by our clients for the filing of the record had expired on 20 November 2015. We advised you that

our clients would have no choice but to instruct us to bring the necessary application to compel

production of the record should the record not be filed by 27 November 2015, alternatively should

an agreement in relation to an acceptable time-table for the filing of the record and subsequent

papers not be reached by the same date.

On 11 December 2015 at 11h30, we delivered 2 notice in terms of Uniform Rule 30A, notifying the

First and Second Respondents that the our clients intended, after the lapse of 10 days, to apply for

an order that the First and Second Respondents comply with Rule 53(1)(b).

Also on 11 December 2015 and at 13h47, we received an email from you with an attached letter

dated 10 December 2015. You apologised for only reverting at that stage to the our clients’

previous correspondence, and advised that you had been unable to do so at an earlier stage. You

advised further that:

- youwere in the process of compiling a record of the decisions to he reviewed;

- this process was taking longer than initially envisaged;

- the documentation required to be included in the record needed to be obtained from various
Government Departments;

- the records were of a ‘fairly sensitive nature’;

- some difficulty had been experienced in obtaining the correct documentation to include in the
record; and

- some progress had been made.

You requested an indulgence to file a record on or before 29 January 2016.

Adrian Leonard Pole BALLB.MEnvDev.LLM{enviranmental law)
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On 15 December 2015, we received an email from you with a letter attached of the same date,

requesting an agreement to the late filing of the record on or before 15 January 2016.

On 17 December 2015, we wrote to you advising that our clients were prepared to agree to the late

filing of the record on or before 15 January 2016, failing which the application to compel would be

launched without further notice.

On 23 December 2015, the First and Second Respondents’ correspondent attorneys belatedly

served a notice on our Cape Town correspondent attorneys filing a ‘record’.

On 13 January 2016, we received an email from you with a letter attached dated 12 January 2016.

You advised that our letter dated 17 December 2015 had only come to your attention on 11

January 2016, but that the First and Second Respondents’ correspondent attorneys had served a

record on our Cape Town correspondent attorneys.

On 15 January 2016, and with no further records having been received, we wrote to you {in

summary}:

- Noting that the record belatedly filed consisted of a Determination under s34(1} of the
Electricity Regulation Act, 2006 (ERA), signed on 11 November 2013 by the then Minister of
Energy Dikobe Ben Martins, and on 17 December 2013 by Cecilia Khuzwayo (Chairperson:
NERSA} (‘nuclear s34 Determination’}, as well other documents that already formed part of our
dlients’ Founding Affidavit (namely the international governmental agreements (IGAs) on
nuclear procurement tabled under s231(3) of the Constitution, the 11 June 2015 letter from
the First Respondent to the Parliamentary Clerk of Papers giving the Parliamentary Liaison
Officer permission to submit these IGAs in accordance with s231(3) of the Constitution of the
Republic of South Africa, 1996 for tabling in Parliament, and the Second Respondent’s Minute
No. 314 relating to the French 1GA);

- Recording that this record was incomplete, and that your clients had failed to comply with our
clients’ Rule 30A(1) Notice;

- Recording that our clients were aggrieved that the 2013 nuclear s34 Determination was
deliberately withheld from the public (as stated in the DOE’s Media Statement titled Progress
with the Nuclear New Build Programme dated 26 December 2015) until published by notice in
the Gazette on 21 December 2015 and served on us as part of the Rule 53 Record on 23
December 2015;

- Recording that clients were also aggrieved that the First Respondent had failed to respond to
our letters sent prior to commencing this litigation querying the existence of any nuclear s34
Determination, stating that this was further evidence of the gross lack of transparency that has
characterised the First Respondent and the government’s conduct relating to the procurement

of new nuclear capacity, and that our clients fully intended seeking a punitive costs order

Adrian Leonard Pole BA.LLB.MEnvDev.LLM{anvircnmental law}
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against the First Respondent {whose conduct directly resulted in wasted effort and
unnecessary litigation in relation to those portions of the relief and founding affidavit which
were predicated on the understanding that no nuclear section 34(1} determinations had been
made);

Pointing out that that, in our clients’ view, the making of the nuclear s34 Determination in
secret and without public participation, as well as the deliberate withholding of this
Determination from the public for a period of two years, was unlawful and unconstitutional
{violating inter alig the requirements of open, accountable and transparent government and
reasonable, lawful, and procedurally fair administrative action);

Notifying you that our clients intended exercising their rights in terms of Rule 53(4) to amend,
add to and vary their Notice of Motion and to supplement their supporting affidavits in order
to review the nuclear s34 Determination;

Advising you that in advance of us doing so, we required the First Respondent to provide us
with the relevant record relating to the nuclear s34 Determination, and the decision to
withhold it from the public and to only gazette it on 21 December 2015 (‘the s34
Determination Record’). This included relevant portions of the record relating to decisions
made at Cabinet Meetings held in June 2015 (at which the decision was made to proceed with
developing the nuclear build programme) and 9 December 2015 (at which the decision was
made to proceed with the RFP and publish the nuclear s34 Determination, and at which the
Energy Security Sub-Committee provided a report-back on work done by the DOE and National
Treasury in respect of funding and financing the nuclear programme};

Calling upon your clients (having regard to the urgency of this matter as set out in previous
correspondence, as compounded by the Department of Energy’s 26 December 2015 Media
Statement indicating that a Cabinet Decision had been made on 9 December 2015 that the
Department of Energy ['DOE’) should issue a Request for Proposals (‘RFP’) for the nuclear build
programme of 9600MW of nuclear power} to dispatch all of the relevant record(s) to the
Registrar (that is, the records as more fully described in our clients’ Rule 30A(1} Notice, and the
full nuclear s34 Determination record), together with the reasons for these decisions, and to
notify us that they had done so, by no later than 1 February 2016;

Recording that unless and until any further part of the record(s) is provided, our clients must
assume that the First and Second Respondents are refusing to act transparently in providing
the Court, our clients, and the public, access thereto. We stated that it seems impossible to
imagine that such material and potentially adverse decisions could have been taken without
further documents forming part of the decision-making. Aside from reserving our clients’ rights

to seek to compel the production of documents withheld, we also placed on record the

Adrian Leonard Pole BA.LLB.MEnvDev.ltM{environmental law)
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obvious: that should the 1* and 2™ Respondent fail to provide any documents that do form
part of the record(s), they would not be entitled belatedly to produce and rely on such
documents in any answering affidavit which they may file in due course;

- Requesting a copy of the RFP so that our clients could consider the proposed procedural
timeframe and steps going forward; and

- Requesting an undertaking from your clients that no further steps would be taken to continue
with the process of procurement of 9,600MW of nuclear power until this litigation has been
adjudicated upon,

On 21 January 2016, we telephoned you querying whether we could expect to receive a further

record from you clients. You indicated that you were meeting with your team of counsel and client

representatives the following week, and would come back to us be the end of that following week.

Having received no further correspondence from you and no ‘further record’ from your clients, on 4

February 2016 we again telephoned you querying whether your clients intended filing a further

record, and if so by when. You confirmed that you had met with your team of counsel, and that you

would send us a letter that you had dictated (following perusal by your counsel) indicating what

further records your clients will be providing, and by when. This telephone conversation was

confirmed by our email to you of the same date.

We reiterate that in a case of this importance and urgency, where your clients’ conduct has been

criticised publicly and in our papers as failing the standards of transparency, and where we have

now been told that your clients and the government is proceeding apace with the nuclear

procurement, this lackadaisical foot-dragging by the State is not only inconsistent with its duties

under the Constitution, but is also reflective of the opacity that has characterised the nuclear

procurement process thus far. It also violates our clients rights to supplement their papers {or

compel production of outstanding documents).

If we do not receive the ‘further record’ by 9h00 on 8 February 2016 at the latest, together with a

full and proper accounting of why any other records are being excluded or withheld, we will :

(a) Proceed on the basis that there are no further documents on which your clients are able to
justify the impugned decisions;

(b) Begin preparing our supplementary founding affidavit; and

{c) Seek to resist any attempt by your clients to belatedly thereafter attempt to rely on any
documents that have not already been disclosed as part of the rule 53 record.

We record that this letter is written with prejudice, and will be added to the court papers as part of

our supplementary founding affidavit.

Our clients reserve their rights,

Adrian Leonasd Pole BA.LLB.MEnvDev.LLM{environmenial law)

w%
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Yours sincerely

Adrian Leonard Pole

Adrian Leonard Pole BA.LLB.MEnvDev.LLM(environmental law)




Adrian Pole
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From: Adrian Pole <adrian@adrianpole.co.za>

Sent: 05 February 2016 01:36 PM

To: EbSnyman@justice.gov.za

Cc: Marsh-5cott Amelle (AMarshScott@justice.gov.za)

Subject: RE: Earthlife Africa - Johannesburg and Another / The Minister of Energy and 4
Others (Your ref. 8028/2015/746)

Attachments: Letter to Snr State Attorney 5 February 2016 - Earthlife Africa JHB v Minister of

Energy Others (Case No 19529-15).pdf

Dear Mr Snyman
Please find attached our letter dated 5 February 2016 for your urgent attention.

Regards

Advian Leonard Pole

5?» B.MEnvDev.LLM[environmental kaw)
Adrian Pole Attorneys
Environmental, Health & Safety Law
Suite 7, Village Office Park, 2 Inkonka read, Kioof
KwaZulu-Natal, 5outh Africa
Mebile: 082 3408 534

Tel: 031 764 2593

Fax: 031764 7934

E-mail; adrian@adrianpole.co.za
Web: www.adrianpole.co.za
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The State Aftorney Postal address

Die Staatsprokureur Private Bag o4
iGgweta likaRhulumente %@O%E TOWN
4" FLOOR
Tel: [021] 441-9200/06/9230

22 Long Street Fax: [021] 421-9364
CAPE TOWN becook@justice.gov.za
8001

Qur Ref: 3081/15/P19 Your Ref:

Thursday, 29 October 2015
Adrlan Pole Attorney
Suite 7 Village Office Pork
2 Inkonka Road
KLOOF
KWA-ZULU NATAL

Altention; Adrian Pole

Email: adrian@adrianpole.co.za
Dear Sir
RE: EARTHLIFE AFRICA — JOHRANNESBURG / THE MINISTER OF ENERGY & OTHERS

| write fo you on behalf of the Second Respondent, The President of the Republic of
South Africa,

Please be advised that | am instructed to request a four {4} week extension in which to

file the record of proceedings.

Please urgently advise whether your clients are amenable o granting the extension,

STATE ATTORNEY

@//ﬂ il J/@#

Per: Ms Arnelle Marsh-Scott
/bc



Adrian Pole
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From: Cook Blanche <BCook@justice.gov.za>
Sent: 29 October 2015 12:06 PM
To: adrian@adrianpole.co.za
Cc: Marsh-Scott Arnelle
Subject: FW: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF ENERGY & OTHERS
Attachments: SKMBT_€36015102912010.pdf
Importance: High
the dojecd
_b_.epmﬁian,l_: R -
Justice and Constitutlondl Dyyelopment
; REPUDLIEG OF S30UTH AFRICA
THE OFFICE OF THE STATE ATTORNEY
CAPE TOWN
Dear Mr Pole

Enclosed herewith please find our letter dated 29 October 2015 for your attention.

Regards,

‘Ms Blanche Cook

Legal Secrefary to

Ms A Marsh-Scolt, Mr Z Karjiker & Ms T1lombard

State Attorney,Cape Town

Q General: (0211 441 %200

S

O, Direct Line: [021] 441 9210

b

" bcook@|ustice.qov.za

Fax: (023] 421 9364 or 086 644 6157

-, tiberty Cenire, 22 Long Street, 5™ Floor, Cape Town, 8000

From: minolta@justice.qov.za [mailto:minolta@justice.qov.za]

Sent: 29 October 2015 12:02 PM
To: Cook Blanche

Subject: Colour Scanner 5thFir 10.184.143.192
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Adrian Pole

From: Adrian Pole <adrian@adrianpole.co.za>»

Sent: 30 October 2015 10:58 AM

To: '"Marsh-Scott Arnelle’

Subject: RE: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF ENERGY & OTHERS

Dear Mz March-Scott
We refer to your letter dated 29 October 2015.

It is noted that your letter to us is written on hehalf of the 2™ Respondent, the President of the Republic of South
Africa,

It is also noted that a Notice to Oppose was served on our Cape Town Correspondents on 28 October 2015. This
Notice is in respect of the 1% Respondent, the Minister of Energy, and also indicates yourself as the Attorney for the
1" Respondent, '

ve would be grateful if you could clarify whether or not a Notice to Oppose is being or will be served in respect of
the 1* Respondent?

We would also be grateful if you could confirm that the extension request was intended in respect of the 2™
Respondent only?

Regards

Adriam Lepnard Pole
BA.LLB.MEnvDev.LLM{environmental law)

Adrian Pole Attorneys

Environmental, Health & Safety Law

Suite 7, Village Office Park, 2 Inkonka road, Kloof
ﬁt(\waZulu-NataI, South Africa

- ‘obile: 082 3408 534
(-\clz 031 764 2593

.ax: 031 764 7934

E-mail: adrian@adrianpole.co.za

Web: www.adrignpole.co.za

From: Adrian Pole [mailto:adrian@adrianpole.co,za]
Sent: 29 October 2015 05:27 PM

To: 'Cook Blanche'

Cc: 'Marsh-Scott Arnelie

Subject: RE: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTE ENERGY & OTHERS

Dear Ms Cook
Thank you for your emait and the attach

We are seeking instructionsf8m our clients and will revert soon.
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Adrian Pole PL ga ) z

From: Marsh-Scott Amelle <AMarshScott@justice.gov.za>

Sent: 30 October 2015 11:23 AM

To: Adrian Pole

Subject: RE: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF ENERGY & OTHERS
Dear Mr Pole

“without prejudice”

The extension request is intended for both the First and Second Respondents as consultations would have to
be scheduled with both my clients to finalise the record of proceedings.

The Second Respondent has also instructed our offices to file a Notice to Oppose and | have instructed our
messengers to ensure that the notice is filed and served.

M agards
(

(

,wnelle

From: Adrian Pole [mailto:adrian@adrianpole.co.za]

Sent: 30 October 2015 11:12 AM

To: Marsh-Scott Arnelle

Subject: RE: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF ENERGY & OTHERS

Dear Mz Marsh-Scott

My apologies, my email below incorrectly asked for clarity on whether or not a Notice to Oppose is being or will be
served in respect of the 1% Respondent rather than the 2™ Respondent, as was intended. We have of course
recelved a Notice to Oppose in respect of the 1% Respondent.

Regards

Adrian Lepnard Pole

sA.LLB.MEnyDev,LLM(environmental law)

Adrian Pole Attorneys

Environmental, Health & Safety Law

Suite 7, Village Office Park, 2 Inkonka road, Kloof
KwaZulu-Natal, South Africa

iMobile: 082 3408 534

Tel: 031 764 2593

Fax: 031 764 7934

E-mail: adrian@adrianpole.co.za

Web: www.adrianpole.co.za

From: Adrian Pole [ mailto:adrian@adrianpole.co.za]

Sent: 30 October 2015 10:58 AM

To: 'Marsh-Scott Arnelle’

Subject: RE: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF ENERGY & OTHERS

Dear Mz March-Scott %




ADRIAN POLE Pégclq’

O
"*f' Y f/@f’% -

EMYIROMNMEMNMIAL LAWY
suite 7 + Village Office Pork + 2 Inkonka Road « Kloof + 34610 « Kwoluiu Nafal + SA
P O fox 471 ¢ Hillcrest « 3650
Cell: 082 340 8534 + Tek 031 764 2593 « Fox: 031 744 7934
Emaii: adrign@adricnpole.coza Web: www adrionpolg.co.za

\

Your Reference: 3081/15/P19
My Reference: AP/LP/ELA-JHB SAFCEI

The State Attorney

4" Fioor

22 Long Street WITHOUT PREJUDICE
CAPE TOWN

3001

Attention: Mis Arnelle Marsh-Scott

E-mail: AMarshScott@justice.gov.za

3 November 2015

Dear Ms Marsh-Scott

Re:  Earthlife Africa — Johannesburg / The Minister of Energy and Others

We refer to your letter dated 29 October 2015, and to subsequent email correspondence
confirming that you are instructed by both the First and Second Respondents, and that the
request for a four week extension of time in which to file the record of proceedings was

intended for both your clients.

As you will have noted from our clients’ Notice of Motion and Founding Affidavit (see in
particular paragraphs 228 to 235), we are seeking to have this matter heard on a semi-

urgent basis.

Allorney: Adrian Leonard Pole
BA.LLB MEnvDev.LLM(environmental law)
VAT Registration Number: 4030234308



Our clients are open to discussing the request for an extension of time for the filing of the
record of proceedings, but believe that should be done by reaching an agreement on
truncated time-frames for the filing of the record and subsequent papers, as well as in
respect of the matter being heard on a preferent date as allocated by the Judge President.
To that end, we propose to approach the Judge President through our counsel to propose

the following timetable:

1. The First and Second Respondents to provide their record(s) of decision on or hefore

20 November 2015 (that is more than 5 weeks after the application was served on

the First and Second Respondents on 13 October 2015).
2. The Applicants are to deliver their supplementary affidavit and/or amended notice of

motion on or before 4 December 2015,

3, The Respondents are to deliver their answering affidavit(s) on or before 29

December 2015.

4, The Applicants are to deliver their replying affidavit on or before 12 January 2016.

5. The matter is to be heard on the earliest available date in the 1% term of 2016 that
will allow the parties sufficient time to deliver their heads of argument and the

allocated judge to consider the papers and heads of argument,

Please let us know by close of business on 6 November 2015 whether you agree to that
timetable. The intention would be to have any such agreement made an Order of Courtata

meeting to be arranged with the Judge President as soon as possible in the following week.
We would also be grateful if you could advise whether you have appointed Counsel yet. Our
Counsel are Max du Plessis and Andreas Coutsoudis, and it may be preferable if your Counsel

makes contact with them directly on 0845127406.

We look forward to hearing from you.

Adrian Leonard Pole BA LLB.MEnvDev.LLM(environmental law)

Ly



G

Yours sincerely

e

Adrian Leonard Pole

Adrian Leonard Pole BA.LLB.MEnvDev.LLM{envircnmental taw)
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Adrian Pole

From: Adrian Pole <adrian@adrianpole.co.za>

Sent: 04 November 2015 07:15 AM

To: ‘Marsh-Scott Arnelle'

Cc: Cook Blanche (BCook@justice.gov.za)

Subject: RE: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF ENERGY & OTHERS
Attachments: 3 November 2015 Letter to State Attorney - Earthlife Africa JHB v Minister of

Energy & Others (Case No 19529-15).pdf

Dear Marsh-Scott
Please find attached our letter dated 3 November 2015 with proposed time-frames for your attention.

Please note that we have not yet received a Notice to Oppose in respect of the Second Respondent.

Regards

Advign Leonard Pole

BA,LLB.MEnvDev.lLM{environmental Jaw)

Adrian Pole Attorneys

Environmental, Health & Safety Law

Suite 7, Village Office Park, 2 Inkonka road, Kloof
KwaZulu-Natal, South Africa

Mobile: 082 3408 534

Tel: 031 764 2593

Fax: 031764 7934

E-mail: adrian@adrianpole.co.za

Web: www.adrianpole.co.za

(' “pm: Marsh-Scott Arnelle [mailto: AMarshScott@justice.gov.za]
went: 30 October 2015 11:23 AM
To: Adrian Pole
Subject: RE: EARTHLIFE AFRICA - JOHANNESBURG / THE MINI OF ENERGY & OTHERS

Dear Mr Pole

“without prejudice”

The extension request is intended for beth the First and Second Respondents as consultations would have to
be scheduled with both my clients.t6 finalise the record of proceedings.

The Second Respondent h
messengers to ensure

also instructed our offices to file a Notice to Oppose and | have instructed our
t the notice is filed and served.

Regards
Arnelle

From: Adrian Pole [mailto:adrian@adrianpole.co.za] V\’\
Sent: 30 October 2015 11:12 AM




Adrian Pole |

From: Marsh-Scott Arnelle <AMarshScott@justice.gov.za>
Sent: 06 November 2015 11:46 AM

To: Adrian Pole (adrian@adrianpole.co.za)

Subject: Earthlife

Follow 'Up Flag: Follow up

Flag Status: Flagged

Categories: Red Category

Dear Mr Pole

t acknowledge receipt of your letter as received on 4 November 2015, The letter has been forwarded to clients.

Please be advised that Senior State Attorney Mr Eben Snyman of our Pretoria State Attorney will now be acting as
_instructing attorney and | will be the correspondent.

Please direct all correspondence to Mr Eben Snyman. His contact details are:

State Attorney Pretoria
012 30916 28

082 940 1159
EbSnyman@justice.gov.za

Regards
Arnelle
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Adrian Pole

From: Adrian Pole <adrian@adrianpole.co.za>

Sent: 06 November 2015 03:25 PM

To: '‘EbSnyman@justice.gov.za'

Cc Marsh-Scott Arnelle {AMarshScott@justice.gov.za)

Subject: FW: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF ENERGY & OTHERS
Attachments; 3 November 2015 Letter to State Attorney - Earthlife Africa JHB v Minister of

Energy & Others (Case No 19529-15).pdf

Dear Eben

| refer to our telephone call this afternoon, and as discussed forward herewith a copy of our letter responding to Ms
Marsh-Scott’s request for an extension of time within which to file the record of proceedings, and which also
includes our proposed time-frames for your consideration.

I look forward to hearing from you on Monday.
(. ad regards

Adrian

Advian Leonard Pole
BA.LLB.MEnvDev.LLM({environmental law})

Adrian Pole Attorneys

Environmental, Health & Safety Law

Suite 7, Village Office Park, 2 Inkonka road, Kloof
KwaZulu-Natal, South Africa

Mobile: 082 3408 534

Tel: 031 764 2593

Fax: 031 764 7934

E-mail: adrian@adrianpole.co.za

‘Meb: www adrianpole.co.za

From: Adrian Pole [mailto:adrian@adrianpole.co.za)

Sent: 04 November 2015 07:15 AM

To: 'Marsh-Scott Arnelle’

Cc: Cook Blanche (BCook@justice.gov.za)

Subject: RE; EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF ENERGY

Dear Marsh-Scott

Piease find attached our letter dated 3 November 20154v7th proposed time-frames for your attention.
Please note that we have not yet receiysed Notice to Oppose in respect of the Second Respondent.
Regards
Advian Leonard Pole m% )

BA.LLB.MEnvDev.lLLM{environmental law)
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Adrian Pole

From: Adrian Pole <adrian@adrianpole.co.za>

Sent: 13 November 2015 01:.06 PM

To: '‘EbSnyman@justice.gov.za'

Ce: Marsh-Scott Arnelle (AMarshScott@justice.gov.za)

Subject: RE: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF ENERGY & OTHERS
Dear Eben

| refer to my email below and to our letter attached thereto (responding to Ms Marsh-Scott’s request for an
extension of time within which to file the record of proceedings, and which also included our proposed time-
frames).

I would be most grateful to receive your urgent response regarding the proposed timeframes for the extension and
filing of further papers.

Please also be advised that we have not yet received a Notice of Opposition in respect of the 2™ Respondent (see
(il from Ms Marsh-Scott dated 30 October 2015 below).

Kind regards

Adyian Leonard Pole
BA.LLB.MEnvDev.LLM{environmental law}

Adrian Pole Attorneys

Environmental, Health & Safety Law

Suite 7, Village Office Park, 2 Inkonka road, Kloof
KwaZulu-Natal, South Africa

fMobite: 082 3408 534

Tel: 031 764 2593

Fax; 031 764 7934

E-mail: adrian@adrianpole.co.za

Weh: www.adrianpole.co.za

From: Adrian Pole [maiito:adrian@adrianpole.co.za]

Sent: 06 November 2015 03:25 PM

To: 'EbSnyman@justice.gov.za'

Cc: Marsh-Scott Arneltle (AMarshScott@justice.gov.za)

Subject: FW: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF E

& OTHERS

Dear Eben

iscussed forward herewith a copy of our letter responding to Ms
e within which to file the record of proceedings, and which also
or your consideration,

| refer to our telephone call this afternoon, and
Marsh-Scott’s request for an extension gif
includes our proposed time-fram

i look forward to ing from you on Monday.

Kind regards V\A/h

l
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ADRIAN POLE

TAL LAW
Suite 7 « Vilage Office Pork + 2 tnkonka Road » Kloof « 3610 « Kwalulu Nalal « SA
PO Box 671 + Hilicrest « 3650
Cell: 082 340 8534 + Tel: 031 764 2593 » Fox: 031 7464 7934
Email: adrian@adrionpole.co,zo Web: www.adrionpole.co.za

Your Reference; 3081/15/P19
My Reference: AP/LP/ELA-JHB SAFCEI

State Attorney Pretoria
SALU Building

316 Thaho Sehume Street
PRETORIA

0001

Attention: Mr Eben Snyran

E-mail: EbSnyman @ijustice.gov.za

19 November 2015

Dear Mr Snyman

Re: Earthlife Africa — Johannesburg / The Minister of Energy and Others

We refer to the above matter, to correspondence received from the State Attorney Cape
Town {Ms Marsh-Scott) dated 29 October 2015 requesting a four week extension of time in
which to file the record of proceedings, to our reply dated 3 November 2015 {subsequently
forwarded to you by email on 6 November 2015) containing inter alia our proposals for time-
frames relating to the filing of the record and subsequent papers, to my email reminder to
you dated 13 November 2015, and to our tetephone conversation on 16 November 2015
wherein you indicated that you had not yet received instructions from the Minister’s Office

and that you would respond to us before the end of the afternoon.

Allorney: Adrian Leonard Pole
BA LLB.MEnvDev.LLM{environmental law)
VAT Registration Number: 4030234308




To date we have not yet received your response to our proposal, and the time-frame that we
proposed for the filing of the record expires tomorrow {20 November 2015). As you will be
aware, in terms of Rule 53{1})(a) the time period for despatching the record of proceedings is
fifteen days after receipt of the Notice of Motion. According to our calculations, this fifteen

day period expired on 2 November 2015.

In the circumstances, we look forward to receiving your urgent reply to our proposals for
time-frames relating to the filing of the record and subsequent papers, as well as in respect
of the matter being heard on a preferent date as allocated by the Judge President. If you are
not yet in a position to file the record and respond to our proposals, we would be grateful if
you could advise us of the reasons for this and indicate when you anticipate being in a

position to do so.

We also draw it to your attention that we have not yet received a Notice of Opposition in
respect of the Second Respondent {Ms Marsh-Scott advised us by email dated 30 October
2015 that the Second Respondent had instructed the State Attorney to file a Notice to

Oppose, and that her messengers had been instructed to file and serve same).

Yours sincerely

Adrian Leonard Pole

Adrian Leonard Pole BA.LLB.MEnvDev. LLM{snvironmental faw}

2 U,
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Adrian Pole

From: Adrian Pole <adrian@adrianpole.co.za>

Sent: 19 November 2015 11:34 AM

To: 'EbSnyman@justice.gov.za’

Cc Marsh-Scott Arnelle (AMarshScott@justice.gov.za)

Subject: RE: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF ENERGY & OTHERS
Attachments: 19 November 2015 Letter to Snr State Attorney - Earthlife Africa JHB v Minister of

Energy & Others (Case No 19529-15).pdf

Importance: High

Dear Eben
Please find attached our letter for your urgent attention,

Kind regards

Advian (eonard Pole

BA.LLB.MEnvDev.LLM{environmental law}

Adrian Pole Attorneys

Environmental, Health & Safety Law

Suite 7, Village Office Park, 2 inkonka road, Kloof
KwaZulu-Natal, South Africa

Mobile: 082 3408 534

Tel: 031 764 2593

Fax: 031 764 7934

E-mail; adrian@adrianpole.co.za

Webh: www.adrianpole.co.za

" From: Adrian Pole [mailto:adrian@adrianpole.co.za]
Sent: 13 November 2015 01:06 PM
To: 'EbSnyman@justice.gov.za'
Cc: Marsh-Scott Arnelle (AMarshScott@justice.gov.za)
Subject: RE: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF ENERGY & OTHERS

Dear Eben

| refer to my email below and to our letter attached thereto {responding to arsh-Scott’s request for an
extension of time within which to file the record of proceedings, a ich also included our proposed time-
frames).

{ would be most grateful to receive your urgént response regarding the proposed timeframes for the extension and
filing of further papers.

Please alsoﬂbﬂe/ad.vi &d that we have not yet received a Notice of Opposition in respect of the 2" Respondent (see

ema}/iifr}y s Marsh-Scott dated 30 October 2015 below). Q
~Kind regards lN




Suite 7 » Vilage Office Park « 2 Inkonka Road » Kloof » 3610 = Kwalulu Natal + SA
P O Box 471 * Hillcrest « 3650
Cell: 082 340 8534 » Tel: 031 764 2593 » Fax: 031 764 7934
Email; adrian@adrianpale.co.za Web: www.cdrianpole.co.za

Your Reference: 3081/15/P19
My Reference: AP/LP/ELA-JHB SAFCEI

State Attorney Pretoria
SALU Building

316 Thabo Sehume Street
PRETORIA

0001

Attention: Mr Eben Snyman

E-mail: EbSnyman@justice.gov.za

25 November 2015

Dear Mr Snyman

Re:  Earthlife Africa —Johannesburg / The Minister of Energy and Others

%

pst A

We refer to the above matter, to correspondence received from the State Attorney Cape

Town (Ms Marsh-Scott) dated 29 October 2015 requesting a four week extension of time in

which to file the record of proceedings, to our reply dated 3 November 2015 (subsequently

forwarded to you by email on 6 November 2015) containing inter alia our proposals for time-

frames relating to the filing of the record and subsequent papers, to my email reminder to

you dated 13 November 2015, to our telephone conversation on 16 November 2015, and to

our letter emailed to you on 19 November 2015.

Altorney: Adrian Leonard Pole
BA.LLB.MEnvDev.LLM(environmental law)
VAT Registration Number: 4030234308

S



To date we have not yet received a response to (or your suggestions regarding) our proposal,
and the extended time-frame that we proposed for the filing of the record expired on 20
November 2015, The usual time period for filing the Rule 53 record has also already expired,

and to date the record has not yet been filed.

In light of the above, should we not receive the Rule 53 record by Friday 27 November 2015,
alternatively should an agreement in relation to an acceptable time-table for the filing of the
record and subsequent papers not be reached by the same date, our clients will have no
choice but to instruct us to bring the necessary application to compel production of the

record.

We would be grateful if you could confirm whether you have now appointed your team of
Counsel, and if so advise us who has been appointed. As mentioned previously, our Counsel
are Max du Plessis and Andreas Coutsoudis, and it may be preferable if your Counsel makes
contact with them directly on 0845127406,

We look forward to receiving your urgent reply.

Yours sincerely

Adrian Leonard Pole

(

g

Adrian Leonard Pole BA.LLB.MEnvDev.LLM(environmental law)
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Adrian Pole

From: Adrian Pole <adrian@adrianpole.co.za>

Sent: 25 November 2015 11:48 AM

To: EbSnyman@justice.gov.za

Cc: Marsh-Scott Arnelle (AMarshScott@justice.gov.za)

Subject: RE: EARTHLIFE AFRICA - JOHANNESBURG / THE MINISTER OF ENERGY & OTHERS
Attachments: 25 November 2015 Letter to Snr State Attorney - Earthlife Africa JHB v Minister of

Energy & Others (Case No 19529-15).pdf

Importance: High

Dear Eben
Please find attached our further letter for your urgent attention.

Kind regards

(

Adrian Leonard Pole
BA.LLB.MEnvDev.LLM{environmenta! law)

Adrian Pole Attorneys

Environmental, Health & Safety Law

Suite 7, Village Office Park, 2 Inkonka road, Kiloof
KwaZulu-Natal, South Africa

Mobile: 082 3408 534

Tel: 031 764 2593

Fax: 031 764 7934

E-mail: adrian@adrianpole.co.za

Web: www.adrianpole.co.za
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Office of the State Attorney
Pretoria

PRIVATE BAG X 91 SALU BuILDING
PRETORIA 316 THABO SEHUME STREET
0001 CNR FRANCIS BAARD AND

THABO SEHUME STREET

TEL: (SWITCHBOARD): 012 309 1500
(DIRECT LINE): 012 309 1628
{SECRETARY): 012309 1542

Fax: 086507 0293
Docex: 298

10 DECEMBER 2015

Eng: C E SNYMAN My Ref; 8028/2015/7246

Emait: esnyman@iustice.gov.za Your Ref; AP/LP/ELA-JHB
SAFCE|

By E-mail: Adrian@adrianpole.co.za

Messrs Adrian Pole Attorneys
KLOOF

Dear Sir

EARTHLIFE AFRICA — JOHANNESBURG AND ANOTHER / MINISTER OF ENERGY
AND 4 OTHERS

| must apologize for reverling only at this stage to your previous correspondence.

f was unable to do so at an earlier stage.

Kindly note that | have been instructed by the second respondent to also act on his behalf
and to oppose the application.

Kindly note that i am in the process of compiling a record of the decisions to be reviewed.

Unforlunately this process takes longer than was initially envisaged. The documentation
required to be included in the Record needs to be obtained from various Government

Departments and, as you may well imagine, are of a fairly sensitive nature.

Access to Justice for All o

Always quote my reference number

ol
\
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In this regard | have experienced some difficully in obtaining the correct documentation to

include in the Record.
Some progress has been made in this regard.

Frust to file the Record as soon as possible and in this regard the applicant is requested to
grant an induigence to file a Record an or before 29 January 2016,

In the meantime, the first and the second respondent wish to give the assurance that they
will follow any procedures as set out and required by the relevant Act or Acts for any actions

that they may take relating in particular to the procurement of Nuclear Energy.

| trust to hear from you as soon as possible.

Yours faithfully

C E SNYMAN _
FOR STATE ATTORNEY PRETORIA

Access to Justice for All Always quote my reference nhmﬁer
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Adrian Pole
From: Snyman Eben <EbSnyman@justice.gov.za>
Sent: 11 December 2015 (01:47 PM
To: Adrian Pole (adrian@adrianpole.co.z7a)
Subject: EARTHLIFE AFRICA - JOHANNESBURG / MINISTER OF ENERGY & OTHERS
Attachments: 8028 15 10decl5 Hole Attorneys.pdf
Importance: High
Categories: Red Category
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: *@%‘: Office of the State Attorney
L Pretoria

PRIVATE BAG X 91 SALU BUlLDING
PRETORIA 316 THABO SEHUME STREET
0001 CNR FRANCIS BAARD AND

THABO SEHUME STREET

TEL:  (SWITCHBOARD): 012 309 1500
{DIRECT LiNE): 012 309 1628
(SECRETARY): 012309 1542

Fax: 086507 0293
DOCEX: 298

15 DECEMBER 2015

Eng; C E SNYMAN My Ref: 8028/2015/Z46

Email; esnyman@justice .qov.za Your Ref: AP/LP/ELA-JHB
SAFCE]

By E-mail: Adrian@adrianpole.co.za

Messrs Adrian Pole Attorneys
KLOOF

Dear Sir

EARTHLIFE AFRICA - JOHANNESBURG AND ANOTHER / MINISTER OF ENERGY
AND 4 OTHERS

| refer to my previous evenly numbered letter dated 10 December 2015 as well as the

Notice in terms of Rule 30A by the Applicant dated 11 December 2015,

| reiterate my view, conveyed in my previous letter, that it proved more difficult to compile
the record than initially thought. It is furthermore very difficult during this time of year to
obtain the complete documentation as well as to have the legal input from the whole of the

legal team.

I note that the current Minister of Finance is reported in the local newspapers of 15
December 2015 as having confirmed that the procurement of nuclear electricity won't
proceed unless the necessary funds are available. The Minister has in the same interview
assured the popuiation at large that proper procedures in terms of the applicable legislation

will be followed before any procurement is done.

Access to Justlce for AN Always quote my reference number



In view of the above concerns, you are once again requested to agree to the late filing of the

record on or before 15 January 2016.

Your kind consideration of the request will be appreciated.

Yours faithfully

C E SNYMAN
FOR STATE ATTORNEY PRETORIA

Access to Justice for All

Always quote my reference number
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Adrian Pole

From:

Sent;

To:

Subject:
Attachments:

Importance:

Categories:

Snyman Eben <EbSnyman@justice.gov.za>
15 December 2015 03:08 PM

Adrian Pole {(adrian@adrianpole.co.za)
EARTHLIFE AFRICA / DOE

8028 15 15declS5 Hole Attorneys.pdf

High

Red Category
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ADRIAN POLE

P L S S B | RN
Suite 7+ village Office Park « 2 Inkonka Road + Kicof + 3610 Krwalulu Nalal « §a
P O Box 671 « Hillcrest » 3550

Celt: 082 340 8534 + Tel: 031 764 2593 « Fax: 031 764 7934
Emuail; adrian@adrhionpcle.coza Web: www.odiianpole.co.za

Your Reference: 8028/2015/746
(previously 3081/15/P19}
My Reference: AP/L.P/ELA-JHB SAFCE|

State Attorney Pretoria
SALU Building

316 Thabo Sehume Street
PRETORIA

0001

Attention: Mr Eben Snyman

E-mail: EbSnyman@ijustice.gov.za

17 December 2015
Dear Mr Snyman
Re:  Earthlife Africa — Johannesburg / The Minister of Energy and Others

We refer to the above matter, to our clients’ Notice in terms of Rule 30A served on your
correspondent attorneys on 11 December 2015 {(at 11h30), to your letter dated 10
December 2015 and transmitted electronically on 11 December 2015 at 13h47 (the contents
of which are noted), and to your subsequent letter dated and emailed on 15 December 2015

{the contents of which are also noted).

We are pleased to advise that, having regard to the difficulties outlined in your

Altorney: Adrian Leonard Pole W\
BA.LLB.MErwDev.LLM(envirenmenial aw)
VAT Regisiration Number: 4030234308
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correspondence, our clients are {without prejudice to their rights) prepared to agree to the
late fifing of the Rule 53 record on or before 15 January 2016 {as proposed in your letter
dated 15 December 2015). Should the record not be filed on or before this date (and the
requisite notification thereof given to us), we wilt proceed with an application to compel

without any further notice.

We also reiterate that this matter is of significant public importance, and believe it is in the
interests of all parties that the matter be dealt with expeditiously as set out in the papers
and previous correspondence. We still look forward to hearing your clients views regarding

our proposals in this regard.

We would also be grateful if you could confirm whether you have now appointed your team

of Counsel, and if so advise us who has been appointed.

Yours sincerely

Adrian Leonard Pole

Adrian Leonard Pole BA.LLB.MEnvDev.LLM(environmental faw}
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Adrian Pole

From: Adrian Pole <adrian@adrianpole.co.za>

Sent: 17 December 2015 12:20 PM

To: 'Snyman Eben’

Subject: RE: EARTHLIFE AFRICA / DOE 7

Attachments: 17 December 2015 Letter to Snr State Attorney - Earthlife Africa JHB v Minister of
Energy & Others (Case No 19529-15).pdf

Dear Eben

Please find attached our letter dated 17 December 2015,

Kind regards

Adrian (eonard Polé
( 11 B.MEnvDev.LLM{environmental law}

Adrian Pole Attorneys

Environmental, Health & Safety Law

Suite 7, Village Office Park, 2 Inkonka road, Kloof
KwaZulu-Natal, South Africa

Mobile: 082 3408 534

Tel: 031 764 2593

Fax; 031 764 7934

E-mail; adrian@adrianpole.co.za

Web: www.adrianpole.co.za

From: Snyman Eben [mailto:EbSnvman@iustice.qov.za]
Sent: 15 December 2015 03:08 PM
To: Adrian Pole (adrian@adrianpole.co.za)

( ibject: FARTHLIFE AFRICA / DOE

" Importance: High
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From: Adrian Pole <adrian@adrianpole.co.za>

Sent: 17 December 2015 02:49 PM

To: Marsh-Scott Arnelle (AMarshScott@justice.gov.za)

Subject: FwW: EARTHLIFE AFRICA / DOE

Attachments: 17 December 2015 Letter to Snr State Attorney - Earthlife Africa JHB v Minister of

Energy & Others (Case No 19529-15).pdf

Dear Arnelle

For you information, please find forwarded herewith a copy of our letter emailed earlier today to Mr tEben Snyman.

Kind regards

Advian Leonard Pole

( LLB.MEnvDev.LLM{environmental law)

Adrian Pole Attorneys

Environmental, Health & Safety Law

Suite 7, Village Office Park, 2 inkonka road, Kloof
KwaZulu-Natal, South Africa

Mobile: 082 3408 534

Tel: 031 764 2593

Fax: 031 764 7934

E-mail: adrian@adrianpole.co.za

web: www.adrianpole.co.za

From: Adrian Pole {maiito:adrian@adrianpole.co,za]
Sent: 17 December 2015 12:20 PM
To: 'Snyman Eben’

( ubject: RE: EARTHLIFE AFRICA / DOE

Dear Eben
Please find attached our letter dated 17 December 2015,

Kind regards

Advian Leonard Pole
BA.LLB.MEnvDev.LLM({environmental law}

Adrian Pole Attorneys
fnvironmental, Health & Safety Law
Suite 7, Village Office Park, 2 Inkonka road, Kloof
KwaZulu-Natal, South Africa
Mobile: 082 3408 534
Tel: 031 764 2593
" Fax: 031 764 7934
E-mail: adrian@adrianpole.co.za
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)

In the maiter between:

EARTHLIFE AFRICA - JOHANNESBURG

SOUTHERN AFRICAN FAITH COMMUNITIES'
ENVIRONMENT INSTITUTE

and

THE MINISTER OF ENERGY

THE PRESIDENT OF THE REPUBLIC OF
SOUTH AFRICA

THE NATIONAL ENERGY REGULATOR OF
SOUTH AFRICA

SPEAKER OF THE NATIONAL ASSEMBLY

CHAIRPERSON OF THE NATIONAL COUNCIL
OF PROVINCES

Case No: 19529/15

First Applicant

Second Applicant

18 Respondent

2™ Respondent

3" Respondent

4% Respondent

5" Respondent

FILING SHEET

BE PLEASED TO TAKE NOTICE that First and Second Respondents

herewith file the record in the above matter.



)

ey 7

Dated at Cape Town on this the 23" day of December 2015

C/ﬂ%{/% ;/w% '

THE STATE ATTORNEY (Pretoria)
1% & 2™ Respondents' attorney

Tel. 012309 1628

Ref.  Mr Eben Snyman

clo

THE STATE ATTORNEY {Cape
Town) :

4" Floor, Liberty Life Building
22 Long Street

Cape Town

Tel, Ms, AMarsh-Scott

TO THE REGISTRAR, HIGH COURT
Keerom Street
Cape Town

AND TO ADRIAN POLE ATTORNEY
Applicant's Attorney

Tel. 031 764 25983
email adrian@adrianpole,co.za

clo
THE LEGAL RESOURCES CENTRE
3“ Floor, Greenmatrket Place
54 Shortmarket Street

Cape Town.

Tel. 021 481 3000

Email  angela@lrc.org.za
Ref. Ms Angela Andrews
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Office of the State Attorney

Pretoria
Private Bag X 81 Satu Building
PRETORIA Ground Floor

Cnr Thabo Sehume and
Francis Baard Street

Tel: (Direct Line): 012 309 1628
(Secretary): 012 309 1542

Fax 086 507 0293
Docex: 298
12 JANUARY 2016
Enguires: C E SNYMAN My Ref. 8028/2015/246 /EB
Email; ebsnyman@justice.qov.za Your Ref: AP/LP/ELA-JHB SAFCEI

By Email:  Adrian@adrianpole.co.za

Messrs Adrian Pole Atiorneys
KLOOF

Dear Sir

EARTHLIFE AFRICA — JOHANNESBURG AND ANOTHER / MINISTER

OF ENERGY AND 4 OTHERS

| refer to your letter dated 17 December 2015 and confirm having noted the
content thereof.

Unfortunately your letter only came to my attention on 11 January 2016.

My correspondent attorney in Cape Town informs me that a record had been
served at your correspondent in Cape Town on 23 December 2015.

f am currently waiting for a copy of the filing document in this regard.
Kindly confirm receipt of the Record as served.
Kindly take note further that | have briefed Advocate Marius Oosthuizen SC,

Advocate Mafeyisi Molea (both of Pretoria) and Advocate Kevin Warner of Cape
Town of behalf of the State Respondents.

Access to Justice for All Always quote my reference number

md



| trust to hear from you in due course.

Yours faithfully

C E SNYMAN
FOR: STATE ATTORNEY (PRETORIA)

Access to Justice for All

3

VAlways quote my reference number ng
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EMYILROMNMEMND AL 1A
Suite 7 « Vilage Cffice Park » 2 Inkonka Road + Kloof « 3610 » Kwazulu Natai + SA
P O Box 671 » Hillcrest » 3650
Cell; 082 340 8534 + Tal; 031 744 2593 « Fax: 031 764 7934
Email: adion@adrianpole.co.zg Web: www . adrianpole.co.za

Your Reference: 8028/2015/246
(previously 3081/15/P19})
My Reference: AP/LP/ELA-JHB SAFCEI

URGENT

State Attorney Pretoria
SALU Building

316 Thabo Sehume Street
PRETORIA

0001

Attention: Mr Eben Snyman

E-mail: EbSnyman@justice.gov.za

15 January 2016
Dear Mr Snyman

Re: Earthlife Africa - Johannesburg and Another / The Minister of Energy and 4 Others
1. We refer to the above matter, to previous correspondence, to our Rule 30A{1) Notice, and to the

Rule 53 Record filed belatedly in this matter,
2. The Rule 53 Record filed on behalf of the 1% and 2™ Respondents consists of:

- A Determination under s34(1) of the Electricity Regulation Act, 2006 {ERA}, signed on 11
November 2013 by the then Minister of Energy Dikobe Ben Martins, and on 17 December 2013

Attorney: Adrian Leonard Pole
BA.LLB.MEnvDev.LLM(environmental law)
VAT Registration Number: 4030234308 VW
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by Cecilia Khuzwayo (Chairperson: NERSA} {‘nuclear s34 Determination’); and

- The international governmental agreements {IGAs) on nuclear procurement tabled under
5231(3) of the Constitution, the 11 june 2015 letter from the 1* Respondent to the
Parliamentary Clerk of Papers giving the Parliamentary Liaison Officer permission to submit
these IGAs in accordance with s231(3) of the Constitution of the Republic of South Africa, 1996

for tabling in Parliament, and the 2" Respondent’s Minute No. 314 relating to the French IGA.

With regard to the relief sought in our clients’ Notice of Motion, this Record is incomplete, and your
clients have failed to comply with our clients’ Rule 30A(1}) Notice. Save for the nuclear s34
Determination, the limited documents filed as allegedly forming the Record(s) in relation to the
relevant decisions that are being reviewed are merely the products of the decisions made by the 1*
and 2™ Respondents that our clients are seeking to Review, and do not include any of the
documents, evidence, arguments and/or any other information that should have served before the
1* and 2™ Respondents at the time of making their decisions (i.e. all documents that served before
the 1 and 2™ Respondents when making their respective decisions, and which pertain to the

merits of those decisions}.

With regard to the nuclear s34 Determination filed as part of the record, we are also instructed to
notify you, as we hereby do, that our clients are aggrieved that the 2013 nuclear s34 Determination
was deliberately withheld from the public {as stated in the DOE’s Media Statement titled Progress
with the Nuclear New Build Programme dated 26 December 2015) until published by notice in the
Gazette on 21 December 2015 and served on us as part of the Rule 53 Record on 23 December
2015. Our clients are also aggrieved that the 1* Respondent failed to respond to our letters sent
prior to commencing this litigation querying the existence of any nuclear s34 Determination (see in
particular our letter to the 1** Respondent dated 26 July 2015, Annexure PL32 of our clients’
Founding Affidavit, paragraphs 7.1, 7.2 and 7.3 at pages 335 and 336). The 1% Respondent’s failure
to respond to our letters and the decision to withhold the nuclear s34 Determination from the
public for a period of two years is indicative of a general unresponsive and cavalier attitude by the
1** Respondent towards the public that she serves, and is further evidence of the gross lack of
transparency that has characterised her and the government’s conduct relating to the procurement
of new nuclear capacity. The 1% Respondent’s conduct has also directly resulted in wasted effort
and unnecessary litigation in relation to those portions of the relief and founding affidavit which
were predicated on the understanding that no relevant section 34(1) determinations had been

made, and our clients fully intend seeking a punitive costs order in this regard in due course.

Adrian Leonard Pote BA.LLB.MEnvDev.LLM(environmental law)
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As a consequence of the 1* Respondent’s conduct, our clients have only recently been in a position
to consider and take advice on the nuclear s34 Determination. In our clients’ view, the making of
the nuclear s34 Determination in secret and without public participation, as well as the deliberate
withholding of this Determination from the public for a period of two years, was unlawful and
unconstitutional {violating inter alia the requirements of open, accountable and transparent
government and reasonable, lawful, and procedurally fair administrative action), We are instructed
to notify you, as we hereby do, that our clients intend exercising their rights in terms of Rule 53(4)
to amend, add to and vary their Notice of Motion and to supplement their supporting affidavits in

order to review the nuclear s34 Determination,

However, in advance of us doing so, we require (by 1 February 2016) that the 1* Respondent
provides us with the relevant Record relating to the nuclear s34 Determination, and the decision to
withhold it from the public and to only gazette it on 21 December 2015 ("the s34 Determination
Record’). This includes relevant portions of the Record relating to decisions made at Cabinet
Meetings held in June 2015 (at which the decision was made to proceed with developing the
nuclear build programme) and 9 December 2015 (at which the decision was made to proceed with
the RFP and publish the nuclear s34 Determination, and at which the Energy Security Sub-
Committee provided a report-back on work done by the DOE and National Treasury in respect of

funding and financing the nuclear programme).

Having regard to the urgency of this matter as set out in previous correspondence, as compounded
by the Department of Energy’s 26 December 2015 Media Statement indicating that a Cabinet
Decision was made on 9 December 2015 that the Department of Energy (‘DOF’) should issue a
Request for Proposals (‘RFP’) for the nuclear build programme of 9600MW of nuclear power, we
call upon your clients to dispatch all of the relevant Record(s) to the Registrar {that is, the Records
as more fully described in our clients’ Rule 30A(1) Notice, and the full s34 Determination Record),
together with the reasons for these decisions, and to notify us that they have done so, by no later

than 1 February 2016.

Unless and until any further part of the Record(s) is provided our clients must assume that the
Respondents are refusing to act transparently in providing the Court, our clients, and the public,
access thereto, It seems impossible to imagine that such material and potentially adverse decisions
could have been taken without further documents forming part of the decision-making. Aside from
reserving our clients’ rights to seek to compel the production of documents withheld, we place on

record the obvious: that should the 1* and 2™ Respondent fail to provide any documents that do

Adrian Leonard Pole BA LLB.MEnvDev.LLM{environmental |aw)
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form part of the Record(s), they will not be entitled belatedly to produce and rely on such

documents in any answering affidavit which they may file in due course,

9. Upon receipt of the complete Record(s), or upon expiry of the time-frame mentioned above, we
will amend, add to or vary the relevant portion of our clients’ Notice of Motion and supplement

their supporting affidavits as appropriate and as is their right under rule 53{4) of the Uniform Rules.

10. Inthe interim, our clients request that the RFP referred to in paragraph 7 above be provided so that
our clients can consider the proposed procedural timeframe and steps going forward. Our clients
also request an undertaking from your clients that no further steps will be taken to continue with
the process of procurement of 9,600MW of nuclear power until this litigation has been adjudicated

upon.
11. Our clients reserve their rights.

Yours sincerely

Pt

Adrian Leonard Pole

Adrtan Leonard Pole BA.LLB.MEnvDev.lLM{environmental law)
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Adrian Pole

From; Adrian Pole <adrian@adrianpole.co.za>

Sent: 15 January 2016 06:02 PM

To: EbSnyman@justice.gov.za

Cc: Marsh-Scott Amnelle (AMarshScott@justice.gov.za)

Subject; Earthlife Africa - Johannesburg and Another / The Minister of Energy and 4 Others
Attachments: Letter to Snr State Attorney 15 Jan 2016 - Earthlife Africa JHB v Minister of Energy

Others (Case No 19529-15).pdf

Dear Mr Snyman
Please find attached our correspondence.

Yours sincerely

Adviam (eonard Pole
RA.LLB.MEnvDev.LLM{environmental law}

Adrian Pole Attorneys
Environmental, Health & Safety Law
Suite 7, Village Office Park, 2 Inkonka road, Kloof
KwaZulu-Natal, South Africa
Mobile: 082 3408 534
Tel;: 031 764 2593
Fax; 031 764 7934
E-mail: adrian@adrianpole.co.za
Web: www.adrianpole.co.za
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Adrian Pole

Frony: Adrian Pole <adrian@adrianpole.co.za»

Sent: 04 February 2016 05.08 PM

To: EbSnyman@justice.gov.za

Cc: Marsh-Scott Arnelle (AMarshScott@justice.gov.za)

Subject: Earthlife Africa - Johannesburg and Another / The Minister of Energy and 4 Others

{Your ref. 8028/2015/746)

Dear Mr Snyman

I refer to our letter dated 15 January 2016, to our telephone conversation on 21 January 2016, and to cur telephone
conversation this afternoon.

I confirm that you have advised that you have met with your team of counsel, and that you will send me a letter
tomorrow (Friday 5 February 2016) indicating what further Rule 53 Records your clients will be providing, as well as
by when,

.
A

{ " Sok forward to receiving your letter, upon receipt of which | will take further instructions from my clients and
consuit with our counsel.

My reserve their rights.

Regards

Advian Leonard Pole
BA.LLB.MEnvDev.liM(environmental law)

Adrian Pole Attorneys
Environmental, Health & Safety Law
Suite 7, Village Office Park, 2 Inkonka road, Kloof
KwaZulu-Natal, South Africa
Mobile: 082 3408 534
Tel: 031 764 2593
/ Fax: 031 764 7934
- ") --mail: adrian@adrianpole.co.za
Web: www.adrianpole.co.za
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Office of the State Attorney

Pretoria

PRIVATE BAG X 91
PRETORIA
0001

SALU BUILDING

3168 THABQ SEHUME STREET
GNR FRANCIS BAARIY AND
THABO SEHUME STREET

TeL:  (SWITCHBOARD): 012 309 1500
(DIRECT LINE): 012 309 1628
(SECRETARY): 012 3091542

Fax: 086 507 0293

DOCGEX: 298
5 FEBRUARY 2016
Eng: C E SNYMAN My Ref: 8028/2015/746
Email: esnyman@justice.gov.za Your Ref: AP/LP/ELA-JHB
SAFCEI
By E-mail: Adrian@adrianpole.co.za

Messrs Adrian Pole Attorneys
KLOOF

Dear Sir

EARTHLIFE AFRICA ~ JOHANNESBURG AND ANOTHER / MINISTER OF ENERGY and

OTHERS

| refer to your letters regarding the above application, the last of which was dated

5 February 2016,

Without responding to each and every allegation in your letter, | must unfortunately inform

you that | am still not in a position to finalise the supplementary record.

The matter has again been discussed with my client who indicated that they will do their

best endeavors to furnish me with the outstanding documentation by Monday, 8 February

2016.

| trust to be able to furnish you with copies of the documents that, according to the State

Respondents, are outstanding, by that time.

Access to Justice for All

Always quote my reference number m
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As regards paragraph 23 of your letter of § February 2016, kindly note that the State
Respondents do not concede that the proposed procedure is the correct one under the

circumstances and reserve their right to supplement the record, as already indicated.

Yours faithfuily

C E SNYMAN
FOR STATE ATTORNEY PRETORIA

Access toJustlceforAII ” ) ) Always quote my reference number Um
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PRIVATE BAG X 91 SALU BUILDING
PRETORIA 316 THABO SEHUME STREET
0001 CNR FRANCIS BAARD AND

THABO SEHUME STREET

TEL:  (SWITCHBOARD): 012 309 1500
(DIRECT LINE): 012 309 1628
(SECRETARY): (123091542

Fax: 086507 0293

DOCEX: 298

16 FEBRUARY 2016
Enqg: C E SNYMAN My Ref: 8028/2016/248
Email:  esnyman@justice.qov.za Your Ref: AP/LP/ELA-JHB

SAFCEI

By E-mail: Adrian@adrianpole.co.za

Messrs Adrian Pole Attorneys
KLOOF

Dear Sir

EARTHLIFE AFRICA — JOHANNESBURG AND ANOTHER / MINISTER OF ENERGY and
OTHERS

| refer to my previous letter dated 5 February 2016.

Kindly find herewith a bundie of documents that will be fited as a supplementary record to
the record already filed by the state respondents.

Kindly note that the record filed previously as well as the supplementary record comprise
the documentation that the state respondents regard as the record to be filed in terms of the
requirements in terms of Rule 53(1).

The supplementary record will be filed forthwith,

Yours faithfully
%«7{
K'. e
s

C E SNYMAN
FOR STATE ATTORNEY PRETORIA

Access to Justice for All Always quote my reference number
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Suite 7 » Vilage Office Pork + 2 Inkonka Road + Kloof « 3610 + KwalZulu Natal « SA

P O Box 671 ¢ Hillcrest » 3650

Cell: 082 340 8534 « Tel: 031 744 2593 « Fax: 031 7647934
Email: adrign@adrianpole.co.zc Web: www.adrnanpole.co.Zg

Your Reference: 8028/2015/746

{previously 3081/15/P19)

My Reference: AP/LP/ELA-JHD SAFCEI

URGENT

State Attorney Pretoria
SALU Building

316 Thabo Sehume Street
PRETORIA

0001

Attention: Mr Eben Snyman

E-mail: EhSnyman@justice.gov.za

1 March 2016

Dear Mr Snyman

“WITH PREJUDICE”

Re: Earthlife Africa - Johannesburg and Another / The Minister of Energy and 4 Others

1. We refer to the above matter, recall the difficulties that our clients have already
experienced in receiving a full record from your clients, and note the supplementary
record served on our Cape Town correspondent attorneys on 19 February 2016.

2. We further note from the supplementary record provi

are referred to but not included:

a.  The 01 December 2015 memorandum from th
respondent makes reference to ‘Annexure 4’ (at pag

Allorney: Adrian Leonard Poie
BALLE. MEnvDev.LLM{environmental law)
VAT Registration Number: 4030234308

ded that the following documents

e Director-General to the first
e 19.4 of the supplementary
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record). This annexure has not been included in the supplementary record filed;

In addition to Annexure 4, the 01 December 2015 memorandum makes reference
to Annexures 1-3 and 5-7. None of these annexures are marked, nor do any of these
documents follow sequentially after the memorandum in the record provided, but
we have reason to believe that these documents have been elsewhere included in
the record provided. However, for the avoidance of any doubt, please would you
confirm which documents in the supplementary record each annexure refers to
(and where they appear in the record), or provide the annexures if they have not
been separately included.

The copy of NERSA’s Extracts of the Minutes of the Energy Regulator Meeting No. 96
of 26 November 2013 {‘NERSA Minutes’) makes reference in item 5.2 b. to a letter
dated 22 November 2013 from the first respondent to NERSA (at page 10.5 of the
supplementary record). This letter was not included in the supplementary record
filed; and

The NERSA Minutes also make reference in item 5.2 d. to the ‘costs on the nuclear
programme being double’, and it is noted that "these issues have been raised with
the Minister’ (at page 10.6 of the supplementary record}. No correspondence or
other documentation was included in the supplementary record provided wherein
this issue was raised by NERSA with the first respondent or the first respondent’s
response thereto (if any).

The abovementioned documents form part of the record contemplated in Rule 53 of the
Uniform Rules of Court, and we request that you provide us with copies of same,
alternatively confirmation that the first respondent does not have these documents and
that they did not serve before the Minister at the time that the impugned decisions were
taken, by Monday 7 March 2016.

Qur clients reserve their rights.

Yours sincerely

Adrian Leonard Pole

Adrian Leonard Pole BALLB MEnvDev.LLM(environmental law)

5y
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Adrian Pole
From: Adrian Pole <adrian@adrianpole.co.za>
Sent; 01 March 2016 03:46 PM
To: EbSnyman@justice.gov.za
Cc: Marsh-Scott Arnelle (AMarshScott@justice.gov.za)
Subject: RE: Earthlife Africa — Johannesburg and Another / The Minister of Energy and 4

Others (Your ref, 8028/2015/246)
Attachments: Letter to Snr State Attorney 1 March 2016 - Earthlife Africa JHB v Minister of Energy

Others (Case No 19529-15).pdf

Dear Mr Snyman
Please find attached our letter dated 1 March 2016 for your urgent attention.

Regards

Cdvian Leonard Pole

“1sALLB.MFEnvDev.LLM{environmental faw)

Adrian Pole Attorneys

Environmental, Health & Safety Law

Suite 7, Village Office Park, 2 Inkonka road, Kioof
KwaZulu-Natal, South Africa

iMobile: 082 3408 534

Tel: 031 764 2593

Fax: 031 764 7934

E-mail: adrian@adrianpole.co.za

Weh: www.adrianpole.co.za




